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INTRODUCTION 



This book IS for everyone who needs to understand the le^al aspects of 
he principal's role-^schooi board members, school attorneys, superin- 
tendents, teachers, and parents, ^iit above all, it is for principals them- 
. selves, and their assistants, who occupy'a challenging positioH that is in 
many ways the most .crucial in the whole educational structure 

The principals job can be difficult-the proof is a recent poll in which 
^8 per cent of principals surveyed plari to leave education entirely in the 
near future Fear of making a legal mistake and even perhaps incurring 
liabi ity rank high among the principal's concerns. In the hope that it 
will lessen the fear, this book is dedicated to the more than 3 000 brin- 
cipals and assistant principals of North Carolina. . ' 

Readers, most of whom are not lawyers, may need a brief explanation 
01 the court system in order to assess the varying importance of the 
cases and legal principles cited here, ^tate and%deral law operate 
simultaneously.TTcase brought in state court in North Carolina is tried 
in either district or superior court in the county where the alleged'viola- 
t.on occurred, it then may be appealed tp the Court of Appeals and 
linaliy to the State Supreme Court. A decision of either appellate court 
IS binding throughout the state. 

Under the federal judicial system, each state is divided into one or 
more districts; North Carolina has three federal districts A case 
brought in federal court is tried in the eastern, middle, or westerrw 
federal district court, depending usually on where the alleged violation 
occurred, and th^ decision in the case is binding only within that district 
Suppose, for example, that a case in which a violation of students' civil 
rights. IS charged arises in Currituck County; that case will probably be 
tried in the eastern district, and the law it makes need not necessarily be 
lollowed in Mecklenburg, which is in the western district. A federal case 
may be appealed to the federal circuit court of appeals that has jurisdic- 
tion in the locality where the case arose. There are twelve circuit courts 
of appeals. North Carolina falls within the Fourth Circuit, along with 
bouth Carolina, Virginia, West Virginia, and Maryland. Decisions of the 
fourth Circuit Court of Appeals are binding throi^rhout the five states it 
serves. An appeal may be' taken from the Fourth Circuit to the United 
States Supreme Court. A decision of the Supreme Court is binding 
throughout the United States. 
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Remembering this structure, readers can better judge the weight to be 
given any particular legal opinion. The federaNdecisions that North 
Carolina school officials must obey are those of the United States 
Supreme Courj:, final (unappealed) decisions ofjthe Fourth Circuit Court 
of Appeals, and unappealed decisions of the federal district court in the 
district where the school system is located. Officials must also conform 
to decisions ©f the State Supreme Court, final decision&sqf^the state 
Court of Appeals, arki unappealed decisions of trial courts in their 
judicial district. Since no binding decisions exist on the majority of 
school law issues, cases from other jurisdictions are frequently men- 
tioned here. Readers should consider these opinions instructive and ad- 
visory aids to formulating school policies in the absence of binding law. 

Anne M. Dellinger 
Associate Professor of 
Public Law .and. Government 

Chapei Hill 
Fall 1980 ' 



Chapter 1 . 



THE PRINCIPAL'S LEGAL STATUS 

f 

Sources of His Authority • 

Most of a principal's authority comes to him from others. To be^in 
with the top of the hierarchy of power, the Tenth Amendment of the 
United States Constitution reserves to the states or to the people those 
powers i,ot specifically assigned to the federal government. Education 
has traditionally been among the most important functions performed 
by the states.' The Constitution of North Carolina guarantees the people 
a general, and uniform system\of free public schools." It assigns the 
General Assembly financial responsibility for schools but allows the 
legislature tadelegate any portion of this responsibility to local govern- 
ments. The Constitution also creates a State Board of Education and the 
otlice of Superintendent of Public Instructio;i to supervise and ad- 
minister the schools.- . . / f u 

By statute the General Assembly has created local boards of educa- 
tion and assigned them a large number of powers-in fact, all education 
powers that are not specifically given to another person or institution ' 
Local boards employ a chief executive officer, the superintendent to 
supervise and administer the schools of the unit and also entrust the 
supervi^on of each school to a principal. The principal, theh, is the even- 
tual recipient of the authority to educate that (a) belongs to the states by 
7^^"^ I ^ """"^ '^""^^ constitutions; (b) is delegated by the state 
of North Carolina to the General Assembly, the State Boa/d'of Educa- 
tion, and local boards of education; and (c) is delegated a^in by a local 
board to Its superintendent and, finally, by the board and superinten- 
dent to principals. 

, Besides exercising the delegated authority of others, principals have 
specific responsibilities assigned them by state statute. The statutory 
. references to principals are too numerous -to list here; nor is a listing 
necessary, since each provision will be .discussed or noted elsewhere in 
Uiisbook. The general point to remember about the principal's statutory " 

1. Th.. riKht „f thr states t„ N.^islat,. in the arca'.,f ..,lurali.,n is n„t rxrlusiv... Tl,,. frclnal 

2. S (\ Const, an IX. ijij I-f). 

:i N.C (;en Stat 115-27, -.T) \\\)1H). 
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rights and duties is that they must always be seen in the context of the 
legal framework noted in the preceding paragraph. A principal cannot 
lawfully act in opposition to the school board and superintendent; he is 
meant to act in conjunction with thent, carrying out their policies. For 
■.example, North Carolina's statutes describe the pf^ncipal as "the ex- 
ecutive head of a school""^ with the "authority to grade and classify 
pupils and exercise discipline,"'^ but these statutes can be correctly un- 
derstood only in the light of the board's higher authority to make policy. 
Suppose, for example, a board determined^at all children who were not 
reading at grade level were to be retained — or, on the contrary, that all 
children were to be promoted after . a given period spent in- a grade, 
regardless of progress, A principal might strongly disagree, but ho 
would have no choice but to carry out the policy, ^When a board sets 
policy in these and other areas, the principal is obliged to carry it out. As 
one commentator put it, "[The principal ] clearly has the power to enact 
rules and regulations for the proper conduct of the school in his charge 
as long as his actions do not conflict with the superintendent's respon- 
sibility for implementing board policies."*' 

His Own Employment Rights 

Principals' Tei\ure. Most persons appointed as principals will 
already have gained tenure or career status as teachers under the state 
tt^nure statute, G.S. 115-142. As principals' they may also acquire what 
we^will hereafter call administrative-tenure. They do so by serving three 
consecutive years as a principal of a particular school,^ Those few prin- 
cipals Who were not yet tenured as teachers when they were appointed 
must first achieve teacher tenure and then serve an additional three- 
year period for administrative tenure. 

What does administrative tenure mean for a principal? To answer 
that, one looks to the North Carolina tenure law and court interpreta- 
tions of it and to federal court interpretations of tenure and school. em- 
ployees* constitutional rights. Even then, many portions of the (luestion 



I. A/. ll.VS (1!>7S). f). A/. i5 ll;Vir)() WMH). 

Irving' f I'^«'rs. "The I^rincipal's Authority over Assi^'ncd I'rrsonncl," in Ralph I). Stern (rd.l, 
Tin- St liitnl l^rnin/Hif mill ///r /,f//r (Toprka: iN'ational Or^'ani/.at ion for Ia'^u] IVnhlcrns in lOihicalion, 
1!»7S). p 11.' 

7 North Carohna is one of only sixteen states phis the District of Cohiinhia lliat ni'aiit ad- 
rninistralive tenure Ivan \l. (Ihn'knian, "I^euMl Aspects of the I^rincipal's Kniploy merit /' in lialpli 
I) Stern led. I. Tin Srlntnl rnna/ml ami (he l.air (Topeka: National Or^^anizat ion foV Lc^jal 
Proldenis in Kdueation. 1!)7H), p. 

S. I'he North (arolina Attorney (icneral's staff doi-s not a^rreethat ajirineipal nnist serve at tlw 
same school for thrcM- eonsecut i\'e years to ^'nin administrative tenure. Its opinion is that a tenured 
person emi)loyed as an elerneritar\', junior or" hi^h school jjrincijial ac(prires jjrincipals teiiur-e 
at lfn' end of three years' service as a pr in(Mi»al at ^hat level even if he sjK'rit two >Hj^rs at one 
eleriientary school an<l the third at another, for instance. NC.A.d. Letter to Ms. Audrey Xa^orier. 
Personnel Analyst. Dejjartment of Puhlic Instruction, May !), VM). 



cannot be answerbd definitely, For instance, the statute tells /ife ex- 
plicitly thc?^ a tenyred principal cannot be paid less than his Srent 
principal's salary unless he loses tenure through dismissal or othe#ise 
But can he be relieved of his principalship and reassigned to anot||r ad- 
ministrative position or even to the classroom if the board is vWiIng to 
continue to pay him" his prese'nt principal's salary? I believe the^ffiswer 
IS "yos," but respectable legal arguments can be made both \va.>#Let's 
examine them. First,.for the principal's side, the statute includS prin- 
cipals within the definition of "teacher" and states that teachqfs with 
, tenure cannot be depioted, Surely, returning {i principal to till class- 
room and perhaps transferring a high/school principal to an el^j^entary 
school IS a demotion in the ordinary sense of the word-and is thi-refore 
prohibited. But the statute's definition of "demote" weakens the argu- 
ment for the principal somewhat. It says, in part: "'Demoterflieans to' 
reduce the compensation of a person who is classified or paid by the 
State, Board of Education as a classroom teacher [this inciiKies prin- 
cipals! or to transfer him to a new posit ion "carrving a lower! salary. 

The em|[iasis seems to be on what the person is'paid. Strll, a pi^ieipal 
who warfted to retain a principal's job could argue that he haf a right to' 
the statu.s.as well as the pay and therefore, the definition prevcints hj^ be- 
ing transferred to a position that normally carries a lower salju-y, even if 
in his case it carried the higher salary of a principal. |- ' ' 

The attorney for a hoard of education that wished to traili^ifer a prin- 
cipal with administrative tenure to .some other position might well argue 
the followingVThe definition of "demote" states only that the principal's 
pay must, remain the .same; other language in the statute ((i.S. 115- 
112((l):> I reinforces the salary point, thereby implying thaf i)rincipals 
need not [)e kei)t in administrative positions under all circumstances; 
well-accepted principles ^ corTtTact and labor law indicate that em- 
pfoyees have iio right to insist on performing a partu'ular job— merely a 
right to the .salary' jjromi.sed them for the jot); and finally, the inherent 
power of the school board to administer the .system should npt be cur- 
tailed except by clear statutory language to that A'ffect, ' 
^ No one can know which set of arguments a court that was interpreting 
CS, ll^)-l.l^J at a principal's recpiest would accept— and there are other 
unresolved (piestions. When a principal moves to another principalship 
widiin the system, does he lose administrative tenure? Sliould that 
juiswer depend on whether he asked for the change or was'transferred 
involuntarily, on whether the transfer could be construed a,s a promo- 
tion, on the pay for tlu' new and old -positions'.' The (|uestjon arises 
l)ecause some board.s favor a regular rotation system for their adminis- 
trators— and even if the board does not, many principals want a new ; 
challenge from time (o time. 



!i N r <;i:n Stat (j I hvi ii:i7f<i 
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. Although some questions of deniotion and loss of tenure are unsettled, 
o^ther points about the principars entitlement are reasonabf^ dear. As 
'noted above, an administratively tenured* principal is entitled to?^h^s 
salary; Certainly, too, he can be dismissed for the reasons and according 
to the procedures set out in -the tenure statute (discussed below), and 
some legal authority suggests that a board may have slightly more 
leeway i.n dismissing a principal than in dismissing a teacher. In noting 
that teachers now have a certain latitude to engage in personal conduct 
that board mfembers may consider immoral, one author states: "It would 
- appear, however, the^t e/eri under the more permissive morality stan- 
dard, principals are moce subject to termination for cause" than are 
teachers because leadership and community respect are of such great 
importance to the principal's position. In other wordfe, courts may he 
more willing to recognize a sphere of privacy for teachers than for prin- 
cipals because a principal, more than any single teacher, is justly ex- 
pected to represent the school system in the public's eyes and to serve as 
: a model for students and school employees. A 

A similar poiat can he made about a principal^ need to get along.with 
others in the system. Public employees, including teacherg and prin-' 
cipals, h^iire a right to free speech protected by the First Amendment to 
the Uni|ted States Constitution. The United States Supreme Court has 
hj^lcj^, for instance, that a teacher cannot be dismissed for public criticism^ 
(in a letter to a newspaper) of the s(!hool board's and superintendent's ac- 
tions. But tHe Court strongly implied that administrators, as opposed 
to teachers, might be required to behave differently, under the cir- 
cumstances. The Court noted that ^'significantly different considera- 
tions" W'ould prevail jf the employee's job had involved *the kind of cUm> 
w(\rking relationships (between critic and those criticized! for whic^t 
can"^ persuasively he claimed that personal loyalty and confidence are 
necessary to their proper functioning."'*-^ Courts may tend in future 
cases to view principals as part of a manage hient team and may fed that 
the school administration is justified in believing that public criticism 
from a team member lesstms his 6ffeetiveness, 

Tenure Status in (ieneraj- Even rf the employment rights of teachers 
and principals (liff(>r in some slight (l(»gree, it will he useful to principals 
to SLimmariz-e here the provisions of the tenure statute. Principals need 
to J)e. Janitjiliar with its provisions l)oth l)ecause it governs their ad- 
nunistrativ(» t(»nure and l)(».cause, ^unless they are dismissed for cause, 
th()S(»/ \v|io lose -administrative tenure still have tenure as teachers, 
Tenurec)t'vniploye(»s have continuing cyntracts, which Ihv l)()ar(rmay t(»r-. 
minate only for serious defects that, full 4n to these genei-Ml categortps: in- 
com[)(»tence, immorality, insul)ordinati()n, n(»glect of [futy, physiA'd {)v 
" \ " "77" jr, , ^ 

, 1 l-r-GliR'Kri'i^ifi. 'l.rK^I Asprct.s of Wiy l*cjm-ip;il's KiriiHo.v iiH'iit /' p. fj, 

12. I!i4;i<i4'iiu?\ , H(»anl <tf KHiir;*! ioi) f)T 'I nu nsflip 1 Ii^jfli'K('fi(Ki)' Dinh 20;), Hill (I.S, r>(i:{. f)?!) ( 1V<>HI 



mental incapacity, drug abuse, potential or actual, loss of certification, 
advocating the violent overthrow of the government, failure to pay debts 
to the state or conviction of a felony or crime involving moral turpitude. 
Cutbacks required by program changes and financial needs are also suf- 
ficient reasons for dismissing or demoting tenure.d personnel. 
The, .procedure for dismissing or demoting tenured employees is 
s.elabora^e. First, the superintendent notifies the employee by, certified, 
mail tha^e intends to recommend dismissal'to the board and specifies 
the grounds. If the employee 'acts- within fifteen days after he receives 
the notice, ke may contest the superintendent's recommendation by aSk- 
' ing for review by ^it|wir of *wq bodies— a group known a^a professional 
-review commi^ee'" o?^e board itself. If he goes directly to the board, 
the employee waives his right to an investigation by the professional 
review committee. Hut na matter what the outcom/of a committee 
hearfng, the^ employee still has a right'to a board hearing: , ' ; 

The. board enters the process when it-recpives ^ written recommenda- 
tion of dismissal from the, superintendent. Jf the employee requests a 
boai'd heai^ing^ it must be heh} withiq ten days. If tliere has been a 
professional review committee investigation, the bokrd will also receive 
a copy of that c(SWmittee's report. In the latter case, within seven days 
after.it receives the recommendation and the report and before it takes 
action, the board .notifies the employee by certified mail that it has 
received these items. The notice sets a hearing date, naming a specific 
time and place between seVen and twenty days after the date on which 
the employee should receive the notice, and states'that the employee will 
forfeit the right to'the hearing if he fails to send the board written n(rtice 
of his intention to be heard postmarked no larer than five days after he 
received the board's communication. The board's letter must state also 
. that if the hearing is waived or forfeited, the board may dismiss the em- 
ploye.e.: 

By statute, the hearing must be private. While this requirement is 
primarily for the employee's benefit, it may not be waived without the 
board's consent by an employee who would prefer a public hearing.''^ 
Also by statute, the employee and the superintendent, as the opposing 
parties, may be present, speak, be represented by counsel, and present 
evidence and witnesses. If the board has rules for dismissal hearings, 
they are controlling. If not, the board must follow State Board regula- 
tions. The regulations provide these rights for both the employee and 
the superintendent; ' ' ' 



13. N.C. Gen. Stat. § 115-142(e)(l) (1979 Supplement). For a full discussion of reduction in force 
see the series of four articles by Robert E. Phay beKinninK with "Reduction in Force: Retrenchment 
in the 1980s," School Liiir Biilletiii 11, no. 2 (April 1980) (Institute of Government) 

14. N.C. Gen. Stat. §§ ii5-142((r), -142(i) (1978). ■• . . 

15. Satterfield v. Edenton-Chowan Board of Education, 530 F.2d 567 (4th Cir 1975) 

16. N.C. Gen. Stat. § I15-142(j)(2) (1978). 
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(1) The right to be represented by .counsel; 

(2) The right to present all relevant evidence by means of witnesses, 
'books, papers, and documents; 

(3) The fight to examine all opposing witnesses on any matter rele- 
vant to issues contested in the hearing; 

H (4) The tight to have subpoenas issued for witnesses, books, papers, or 
documents. ' 

The State Board regulations give the board these rights: 

(1) To have counsel to develop the case; ; 

(2) To subpoena witnesses and relevant bootks, japers, and docu- 
ments; " „ 

(3) To administer oaths or affirmations to witnesses called to testify; 

(4) To take testimony; 

(5) To examine witnesses; v , ' , J 

(6) To punish for contempt for any disorderly conduct or disturbance 
tending to disrupt the hearing; ^ 

(7) To adjourn the case, if it cannot be completed in one'session. 

Although the board is perforrhing a judicial function, it is not bound 
by the rules of evidence that would be obsef ved in a court. It may re(y on 
any evidence so long as rt is "of a kind commonly relied on by reasonably 
prudent men in the conduct of serious affairs," But it is required to 
make, a complete record of evidence received at the hearing and, if it 
decides to dismiss the employee, to provide a free transcript to him if he 
appeals, to superior courts" • * • . 

If there has-been a professional review committee investigation, the 
board will, consider the committee's report and any minority report at 
the hearing, together with the superintendent's original recommenda- 
tion' and^evidence presented by the parties at the hearing. The commit- 
tee's report is not binding on the board. It is competent evidence— that 
is, the board must consider it— but it may be contradicted by the 
evidence of the superintendent and of sworn witnesses presented at the 
.hearing. ' 

The employee, his counsel, and the board's' counsel all have the right 
to cross-examine witnesses. (This right is also included in the State 
Bo^piTs hearing procedures to be used when there are hb. locally adopted 
procedures.) At the request of either party, the'board niust issue sub- 
poenas requiring persons to appear as witnesses or to produce'evidence. 
The board must pay witness fees for as iti'any as five persons who live 
outside jthe county, are.not board employees, and are subpoenaed atthe 
employee's reCfuest. Although no witness' fee is' paid to otlier employees 
of the board, the law provides that they maynot suffer any loss of com- 



17. 16 N.C. ADMIN. C9DE § 2F .0103(5) (1977). , ; 
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. pensat.on. Following the hearing, the board reaches a decision based on 
.the evidence presented at^he hearing and sends a written copy of it^ 
finding and verdict to the parties within five days after he hearing An 

th? ^c's;; n whir"^' T'-'^^ ^^^-'^ ^fti is Sd^o? 

he is eS^^^^ ' ^"""^y -here 

tempSy"'lt'r^^v"f ^^J*"" ^han dismissal or demotion 

S?fme Thp 1"'^'""^ ^"-^ '^P'"^^^^' ^ ^^""^^d one. for a 
el time. The law allows suspension without pay and without advance 
notice or a hearing when the board believes an eLrgen y exisL abne 
Wh^n'th ?17 ^^^^P^ incompet'enc ^ ' 

inaLnuate th^^^^^ "h""?^ >ncpmRetence-that is. job performance so 
^adequate that the board considers it an emergency-the employee 
•must have notice and a hearing before he is suspended First thTboard 
gives written notice of its intention to suspend L it rea ns Ind seTs a 
dat for the suspension hearing that falls betw^^n two and five days af- 
ter the employee will have received notice. The procedure for this hear 
.ng IS the same as for a dismissal hearing. After the hear ng he board 
may by reso ution suspend the employee without pay ''"^ "^"^^^ 
If an employee is suspended, the superintendent must either begin 

r n'uTe hTm" wit'hT '^V^' '''' ^"""^'"^ ^^e suspension " 
misiT t>.P 1 P^^'/^ eventually no grounds are found for dis- 

suSJon reinstatement with back pay for the 

he iJten^ledri^ h^,'"'"" ^'^'1'"" ^ P^'^^^P^' have before ' 

ne IS tenured? Jf he yas a tenured teacher at the time he became a orin 

cipal. he retains teacher tenure while working toward adSistrat ve 

tenfre. Although;h.s point i^not spelled out in G.S.'115-142anThas no 

tZVr^VVT- ^^"^^""^^ ^""^^d^d by persons familiar with 
the statute to be the intent and effect of the law. In addition while work 
.ng toward administrative tenure, a principal has the rTghts of a 
probationary employee in regard to the principal's position. The board 
may decline to renew his principal's contract for marry reasons buUt 

b^t^arv "'^'^ P"'"^'^"' - - '^-««n that is a - 

bitrarj . capricious.,or discriminatory.^. He must have thirty days' notice 

that his contract will not be renewed, not 'counting Saturday' Sunday 
and^al holidays.- Finaljy. there is even greater protection agaSi 



1«. s c. Gen. Stat. §§ 115-U2(i). -^42(l), -142(n) (1978) 
li>. /'/. S lir>-U2(j) (1978). , 
20. 1,1. S 115-U2(f) (1978). 
•21. 1,1. § ll,'-,-U2(m)2. 
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missal or reduction in salary during the contract period (July 1 to June 
30). Durirtgvthat period, the board must.treat the principal as if he were 
administratively toured. 




Chapter 2 

RESPONSIBILITY 
FOR STUDENT WELFARE 



English and American law recognized early that schools perform 
- some of tbe functions of parents. Blackstone's Coniwetitaries (1765) 
stated the fact explicitly in respect to discipline, enunciating a legal con- 
cept that remains valid today, though il is weakening.' An implied 
corollary of the discipline concept— that schools have as strong a duty 
to protect children as parents do— retains its original strength.^ The 
schools' concern for student.welfare takes various forms: enforcing the 
compulsory attendance law, identifying neglect or abuse by parents or 
guardians, guarding children's health and safety at school, regulating 
access to their records, and placing them appropriately in educational 
programs that will, at a minimum, not harm their prospects for devel- 
opment. These duties exist towar^ students in general, while at the same 
time any one student may have particular circumstances that require 
special consideration. For example, he may be emancipated-that is, 
freed from parental contivDl— by marriage or age^ or have a handicap- 
ping mental or physical condition. An. especiaUy difficult situation 
arises for the school when parents are at odds with' each other and make 
conflicting demands about the treatment of their child. • 

Campulsory Attendance 

The Constitution of North Carolina requires school attendance by 
"every child of appropriate age and of sufficient mental and physical 
abiljty."" The General Assembly sets the period of compulsory kten- 

1. eiackstonu, the eiKhteenth-century collector of and commentator on EnKlish law say's that the 
parent may "(leieKate part of his parental authority, durinK his life, to the tutor or sc'hoo'imaster of 
his child, who IS then in loco parentis fin-the place of the parent], and has such a portion'of the 
power of the parent committed to his.charRe, viz.: t,hat of restraint and correction as mav l)e 
necessary to answer the purposes for^whioh he Tsi emii^oyed." Cm ,m'„t,irir,. Book I. '4r);i. , " 

2. It IS true that in the last fifteen years higher dfucatjon has (jiveh up most social regulation of 
Its students, hut this is (jue more to a chanfie in fJ* perception of when younj; people become adults 
than to ahamionment of the concept that chfldren should he protected. 

.3. Emancipation means achievement of adult statii.s with its attendant lejial consequences It 
allows a hiKh school student to establish his own residence for attendance purposes, and probaiily 
emancipated minors cannot be required to obtain parental consents, have report cards signed etc 
However, reasonable school rules may be applied to all students reKardle.ss of ajte. See A Iavh'i 
Alemnnwihnn (Reston, Va.: National Association of Secondary School Principals. Januarv I'tTI) 
^ 4. N..C. CoNSlUrt^ IX. § 3. But N.C. Gen. Stat. ^ 7A-648(3) allows judges to e.^cuse from atten- 
dance children who have heen adjudicated delinquent.or undisciplined. 
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dance between seven and sixteen years of age.^ In other words, although 
children may be entered in kindergarten when they are four^ and may 
^tay in high school until they are twenty-one or over," they are legally 
required to be in school only between the ages of seven and sixteen. 
Parents or guardians who violate the compulsory attendance law com- 
mit a misdemeanor for which, they may be fined and imprisoned,^ 
Failure to send a child to school is- also sufficient grounds for a court to 
find that he is "neglected," although he is well cared for in every other 
way.^ • ^ ^ ' 

A large share of the responsibility for enforcing compulsory atten- 
dance falls on the principal'. He supervises teachers in taking daily at- 
tendance,- determines the reasons for absences, and reports children who 
appear to be absent without good cause to the attendance counselor, 
When a'child is absent for five consecutive days without good excuse or 
accumulates ten unexcused absences, the principal must write to the 
parents or guardian informing them of the absences and the fact that 
they are subject to prosecution for not sending the child to school. If a 
child accumulates thirty unexcused absences, the principal must notify 
the district attorney.^' 

The State Board of Education ^'^ and, occasionally, the local board have 
established guidelines forthe principal to follow in excusing absence,^ 
The State Board ru-les list .these as acceptable reasons for absence: 

(1) Illness or injury. 

(2) Quarantine ordered by the local health officer or State Board of 
Health. . ^ : 

(3) Death in the child's immediate family.. ' ^ 

(4) Medical or dental appointments. Except in emeKgencies, a school of- 
ficial's permission must be secured beforehand. 

(5) Participation in court or administrative .proceedings as a party or 
subpoenaed witness. ' . • : 

(6) Religious observances. The local board determines whether to excijse 
these absences, but the State Board urges approval "unless the re- 
ligious observance, or the cumulative effect of religious observ- 

^ ances, is of such duration as to interfere with the education of the 

child." A ' 

(7) Immediate-demands of the farm.and'home. This excuse requires that 



5, N,r. Gen, Stat. § 115-166 (1979 Supp.). 
H. Id, § lir)-20r).12 M978), 
7. hi § Iir)-1H3 (1978). 

S. Id § IIo-h;}) (1978). I- V ' 

. \). hi rr McMiMan, N.(5. App. 235 (1976). 

H). N.C. Gen. Stat, S§ 115-146, -170 (1978). ' \ - 

11. Ifl. § 115-n;6 (1979 Supp.). 
' 12. NVr. Gen. Stat, §.115-167 (197^) ^iyes the State Board the ri^ht to define lawful absences. 
The Board j)r(imulKated rcjculations on the subject, effective September 18, 1979, to be modified as IH 
N.r,A.(\ 2D,0400, 

. • 18 ' 
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the child be needed to perform'farm or home work and that other 
persons be unavailable to take his place. 
(8) Educational opportunity, such as travel. A school official must give 

permission in advance. 
Disciplinary suspehsions or expulsions are not excused absences 

The State. Board rules and the General Statutes'' state that local 
boards may enforce compulsory attendance more strictly than these 
grounds for nonattendance suggest; presumably the local board could 
retuse to accept some of the excuses listed above. But a local board 
•probably may not be more lenient than the State Board in excusing ab- 
sences. A local board policy that required junior and senior high stu- 
dents to attend 80 per cent of classes in a course to gain credit (no dis- 
^ tinction between excused and unexcused absence) was disapproved by 
the Attorney General's staff as a violation of the compulsory attendance 
law. In the staff attorney's opinion, no scljooj official can waive atten- 

s any rule giving a certain number of 
tree cuts is impermissible.'^ . . 

Notice to parents and the threat of prosecution are not the only 
methods used to influence attendance. State Board rules specifically 
allow teachers to take absences into account, in figuring grades. Still, 
that policy should be used caiitiously. An Attorney General's letter says:' 

Since 1964 it has been the opinion of this, office that a local board 
ot education may properl.Y establish academic penalties such as 
grade reductions fo> the failure of a child to attend class. Class at- 
tendance and the resulting exposure to -instruction is clearly a part 
, ot the learning experience and process for all children and we 
- believe -It may be accounted for in the computation of a child's 
. grade. Just as class participation, completion of homework assign- 
ments, test grades and other academic factors are considered 

Uf -coiirse, such policy 'Should be reasonable (not arbitrary and 
capricious or unduly harsh) in order to avoid any claim of denial of 
due process and applied in an evenhanded manner to avoid any 
■ equal protection claim. [Citations omitted.] The most likely claim 
against any such policy Would be that it is so harsh as to violate sub- 
stantive due process. In this regard we point out that while we 
believe there is a clear relationship between a certain level of class 
attendance and learning, no such connection exists between a few 
absences and the overall level of academic achievement in the 
course.''^ 

The.letter goes on to say that while such penalties, ifj^ey are applied 
at all, could and probably should be applied for all absences, , even ex- . 

13. N.C, Gen, SHI^ 11.5-167 (1978). 

A Attorney for the Durham County Board of Education'. 

Auj^usi 17, 1979. 

^ 15. Id : ♦ 
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cused ones, grades should never be reduced for misconduct that does not 
result in absence. It should be remembered, however, that no court in 
North Carolina has yet ruled on whether grades may be reduced for ab- 
sence; and of the very few courts in other states tfiat ha\^ considered the 
question, half hold or, at least suggest that grades may not be reduced^*" 
See the section entitled Lowering Grades in Chapter 3. 

Reporting Abuse and Neglect 

North Carolina lavv forbids abuse or neglect of children and requires 
any person (or jnstitution) who susppcts mistreatment to report his 
suspicions to the county director of social^ervice^^.^^ School officials, es- 
pecially principals, are in an excellent position to observe the signs of 
physical or emotional harm being done tqj children by their parents, 
guardians, or even teachers (see the section on corporal punishment in 
Chapter 3). In 1979 the (General Assembly broadened the reporting duty 
to include all persons, but even before then school officials and other 
professionals in contact with children were required io report. They still 
have a greater moral and (it can be argued) legal responsibility than or- 
dinary persons because of their greater opportunity to observe and their 
special relationship to children. 

School personnel mustvreport Suspected abuse or neglect of any stu- 
dent under eighteen. As noted above, the duty to report now falls on all 
persons. Thus any schopl employee, like any citizen who suspects child 
abuse or neglect, bears a legal obligation to report His suspicions. As a 
matter of good administrative policy, the principal would be wise to ask 
that any employee who does piake a report inform him of tfie fact. ■ 
;A hard question for the principal (if. the school board has not decided 
the issue) is whether to keep a written record of abuse and neglect 
reports piade by school employees about students. There are two reasons 
' to do so. First, the records ar^ a protection for the student. Jf, for in- 
stance, more than one report were made about a child ov-e^a period of 
tirpe, the principal's records would alert him to the possibjfity of a 
dangerous situation. Second, they protect school officials ag^/ist poten- 
tial liability. If necessary, .records would be evidence that the school 
authorities discharged their legal responsibility to report (the statutory 
duty) and to guard the child (the general common law duty). 

17. Dorsoy v. Bale, .521 S.W.2d 76 (Ky. App. 1975); Gutierrez v. Otero County School Di.strict, 585 
P.2d 935 {Colo. App. 1978); Hamer v. Board of Educatipn, 66-111. App. 3d 7, 383 N.E.2d 231 (1978). 
Moreover, the New Jersey Commissioner of Education, who has quasi-judicial powers, has ruled 
several times that v^rades may not be reduced for absenteeism* 

18. N.Q Gen. Stat. § 14-318.4 (1979 Supp.) makes severe forms of child abuse a felony. N.C. 
Gen. Stat, § 14-318.2 (1979 Supp.) makes it a misdemeanor for a parent or, caretaker to (a) inflict 
physiciil injury, (b) allow physical injury to be inflicted, or (c) create or. a I low to be created a sub- 
stantial risk of physical injury by. other than accidental means. 

19. N.C. Gen. Stat. § 7A>543 (1979 SuppJ. % V . . : 
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But written records do present a difficulty. Under the Family 
Educational Rights and Privacy Act (Buckley Amendment),-'" parents 
have a right to be told of the existence of every kind of record kept by the 
school on their child. Once parents are aware that a record of abuse- 
reportmg is kept, they have the right to see any portions of the record 
pertainiiig to thekxhild.Jf the principal's record includes the name of 
the person who/made a report to the social services department the 
federal law requires that the parent be given the name if he asks for it. 
The possibility of embarrassment, or even threats or violence, to'em- 
ployees who report might discourage them from reporting. 'The best 
compromise may be for the principal to keep the. briefest record 
possible— one that does not even name the reporter but merely notes 
that a report .>vas, made to the director of social services otv a particular 
date abotit a named child and gives the eventual disposition of the com- ~ 
plaint. 

The statutory definition of abuse is broad.-'' It includes inflicting 
serious physical injury on a child, allowing another to do so, or creating 
or allowing a substantial' risk that deliberate, serious,- physical injury 
will occur. It also includes illegal sexual acts with a child and encoura^- - 
ing or approving certain delinquent acts on his part. Finally, it includes 
serious emotional damage. To fit the definition of abuse, the emotional 
damage must be accompanied by the parent's, refusal to\llow treat-^ 
ment.The statute notes that emotional damage may be occurring when' 
a child shows "sevepe anxiety, depression, withdrawal, or aggressive 
behavior toward himself or others." " . 

Neglect is defined as failing to provide proper care, supervision, or dis- 
cipline; abandoning a child or placing him/^r care or adoption in viola- 
tion of law; failing to prJvide necessary i/edical or other remedial care;^ 
or allowing the''child to/ve in an enviroi^ment injurious to his welfare. -'-' 
The procedure for reporting abuse or -neglect is as follows (G.S. Ch. 
7A. Art. 44), The person who makes the report should contact the direc- 
tor of social services in the county where the child lives— in person, by 
teI,ephone, or in writing. He should give his own name, address, and 
telephone number; the name, address, '^nd telephone number of the 
child and his parent, if known; and the child's :age. He should then 
describe the i'njury or condition that creates concern and give any other 
information he thinks ^ight be helpful to the director's investigation. 
The director then investigates the report, perhaps with the help olF law 
enforcement authorities. If he finds it necessary, he takes action to 
protect the child. In any case, he notifies the person who reported, in 
writing, either that he found ho abuse or neglect or that the departrtj^nt 

20. 20 U.S.^. S 12.32k (19761. . " • 

21. N.C. Gen. STAT. § 7A-517ril (1979 Supp.). ' . , 

22. W. § 7A-517(21j (1979 Supp.l. 
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is acting to protect the child, describing the action. If the reporter is dis- 
satisfied with the director s findings, he has five days after he receives 
those findings within which to^ask the district aUorney to review the 
matter. ^ 

As a protection for persons who report, the law provides that the 
department of social services must keep the information it receives in 
strictest confidence.^*' (This does not, however, entirely eliminate the 
possibility that a reporter ' will be required to testify lo a court 
proceeding.) Moreover, any reporter who acts In. good faith Is Immune 
from civil or criminal liability arising from the Incident, 

Students' Health i 

State statutes reveal the General Assembly's desire to have school 
personnel take an Interest In students' health, G.S, 115-143 Is concerned 
with contagion. It provides/ that every person who works in a school 
system must have a current physician's certificate on file in the superin-s 
tendent's office. When a person is first employed or^e-employ'ed after 
more than a year's absence, a certifitate that he "do^s not have tuber- 
cul^osls In the communicable form, or other communicable disease, or 
any disease, physical or mental, which would Impair the ability of the 
said. person to perform effectively his or her duties" must be filed before 
he may begin work. Thereafter he must file a certificate of freedom from . 
communicable tuberculosis at the beginning of each year before starting 
vi-ork. In addition, the school board jor the superintendent can require an 
employee to undergo a physical examination at any tlm^^and anyone ab- 
sent more than 40 days In a row because of a communicable disease 
must submit a doctor's certificate that he is free frojn communicable 
disease before returning. ' ' ' ' 

Another statute (G.S, 115-133) requires principals, teachers, and 
janitors to report, unsanitary conditions to the board' of education, and 
principals are authorized by G,S, 115-183(2) to use a school bus to take a 
student (or employee) to the doctor or^hospital in case of an illneiss or In- ^ 
jury that requires immediate attention. 

Health instruction is one-ot the few statutorily required parts of the 
curriculum, G.S. 115-204 calls for health education, which must Include 
instruction on "^bhe harmful effects of alcohol and other drugs, and re- 
quires that teachers observe their pupils and report obvious abnor- 
malities. Under Department of Public Instruction regulations, this term 
Includes abnormalities in height and weight as^well as problems of sight, . 
and hearing. The statute also encourages the State Board of Education 
and the Department of fiunian Resources (DHR) to spend state health 
funds, when available, on free dental treatment and the correction of 



2;}; UL § 7A-r)44 (1079 Supp.). 

21. ///. § 7A-r)50 (1979 Supp.). ' 0 
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sight, hearing, or other physical defects for children of indigent parents. 

Enforcement of the immunization lavv(G.S. 130-87 through -93.01) is a 
major health responsibility of schools. The statute (G.S. 130-90) requires 
the principal to^cooperate with the DHR's enforcement program by 
refusing to allow a child -not properly immunized to remain in school 
longer than the thirtieth day after he enters. The. law, rewritten in 1979 
and strengthened in numerous respects, requires that the principal 
determine whether all children enrolled are in compliance and exclude 
those who are not. (Some school authorities had argued that the former 
statute required them to check for immunizations only when a child 
first entered school.) Children who received red measles vaccinations 
before their first birthday must be revaccinated against the disease. 
Local health departments must providfe all immunizations free. Schools 
• must keep records of immtinizStions, which are to be open to inspection 
by state and local health officials, and must report in writing to DHR 
within 60 days after, school' opens. The report must give the total atten- 
dance, the number of children rfot immunized, and the number ex- 
empted from immunization. (Day-care facilities have identical duties, 
which should ease, the burden for scliools.) There are two exemptions • 
- from the immuiiiz^ion requirements: one for children who should not 
be immunized for medical reasons, another for those whose parents ob- 
ject on religious grounds. Parents of the latter group must file a written 
> statement-"^ that vaccination violates their religious. convictions. - 
In 1979 -the General Assembly also redefined teachers' duties to in- 
clude a health-service role, and it attempted to provide them some 
protection from liability arising from that part of their duties. Ac- 
cording to G.S. 115-146.1, teachers' duties may include (1) giving medica- 
tion, if a parent request's it in writing; (2) performing first ai^or life- 
saving techniques learned in a training program approved by the State 
Board of Education; and (3) giving emergency health care when delay 
. would seriously endanger the student's life or health; No teacher can be 
required to do the first two, but the third is already the duty of every 
teacher or prindpal. The law of torts '(see pages 16-l^ecogiiizeslhat . 
. teachers and p^ncipals have a duty of careJoward students .that in- 
. , eludes taking thVre^onable steps an.yjjtdtHa^i^^ should be'capable 
. ■ • of during an emergency.'^" G.S., 143-300.14 provi^s that the state may 
defend teachers or other school employees against claims that arise " 
from their rendering of health care, and it may pay judgments (G.S. 143- 
300.16) under the State Tort Claims Act. To q.ual'ify for this assistance . - 
from the state, however, the teacher or employee must notify the Attor- 
ney General within 30 days of being notified of the claim or 10 days after 
. being se rvfed with a complaint. It should be emphasized that the'state is • 

2"). The stiitutf (iocs not say whtTC or with whom the statement should hv filed. I)ut the prinfi|)al 
would he a l()>;ical recipient. Hf should at k'ast recfivf a coij>'. ' 
2(>. W. Prosser. nf Torts; .3d ed. (St. Paul. Minn.: Wcst'Pul)IishinK Co.. l!)(i4). {, .54. p. .3;J8. ■ ■ 
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not obliged to provide this defense or to pay a judgment. The Attorney 
General may refuse to defend, settle, or pay judgments under a number 
of circumstances, including a broad exemption for actions in which 
defense "would. not be in the best interests of the State."-' 

Student Safety ^ 

Certain North Carolina statutes give principals specific obligations for 
student safety. G.S. 115-133 requires them to report any needed repair 
of buildings to the board of education. (The same obligation also rests on 
teachers, janitors, and district committeemen.) Four related statutes 
(G-.S. 115-150 through -150.3) assign numerous fire prevention duties to 
the principal (see Chapter 6) and punish his neglect of them as a 
misdemeanor.^^ CJ.S. 115-258 and -25.9 provide that school boards must 
procure devices to protect the ey$s and require them to be worn 'by 
teachers, studentsyand 'visitors in patfentially dangerous laboratory 
courses. Though principals are not mentioned in the eye-safety statutes, 
it may be assum.ed that they will be the ones who will supervise the im- 
pler^entation of these provisions. Article 22 of G.S. Ch;. 115, which deals 
with school buses, places responsibility for a safe transportation system 
primarily on principals. See Chapter 7 for a discussion of that subject. 

But statutory law is only a small part of a principal's obligation to 
keep the school safe for students. The larger obligation arises not from 
statutes but from the common law (5f torts. Tort law governs civil (as op- 
posed to criminal) injuries. Black's La/r Dictionanj defines tort as "a 
.violation of a duty imposed by general kw or otherwise upon all persons 
occupying the relation to each other which is fnvolved in a given trans- ~ 
action." For a tort to occur, there must be a duty owed by one person to 
another, a breach of that duty, and a reasonably foreseeable resulting, 
injury or damage. Moreover, the duty must be one imposed. by law, not 
merely by'^priyate agreement or contract between persons or by a 
religious or moral impulse. < } 

Do teachers *and principals havip a legal duty to their students? 
Definitely^yes. Their.duty to guard students from physical injury is well 
recognized in the law of torts.^^ It is generally agreed that school person- 
nel to whose care children are entrusted must protect them from harm 



27. N.C. Gen. Stat. § 143-300.15 (197».Supp, ) allows the Attorney General to refuse to defend for 
reasons listed in N.C..GEN. Stat. § 143-300,4(a) (1978). Those are (1 ) when the claim did not arise 

^out of the stiite employment; (2) when the employee acted fron^ fraud, corruption, or malice; (3) 
when <1 e fen se would create a A)nflict of interest betweert the state and the employee: and (4) when 
defense would nSt be in the!s^^te's best interests.. N.C. Gen. Stat. § 143-300.1(5 (1970 SuppJ 
as^urhi^s that judjiments wijl be paid only for claims that were (k'fended o.r<!ould have been de- 
fended by the Attorney General. ' ' 

28. Every principal should keep a copy of these statutes to refer to in carrying out their reciuire- 
ments. Tho laws' directions as to drills, removal of hazards, and inspections are detailed. 

- 29. Prosser, f>/*ro/7.>, pp. 337-38. ' • ■ 
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just- as a i^arent must do.- The principfe is a natura-l and logical-. 
- 7 P"'*'^"''^ concept that alloNvs schoo^to discipOne 

students as then: parents might. Naturally, the nature an'd extent' of L 
XrhZ'%T\ e^Pe^ie.nce, and menti^l and physical ability of 

' lllrnl A """'^ '"^^ protective of first-graders than of 

Lted la'n of'' ^Z" '"''r"'' Ph>'^i^^"-V- handi- 

Ccyjped than of children who are not handicapped 

_^Bu^to^nie degrqethe duty exists toward every student. In finding. 

k?il dT JT^ r r T''^'"' ''''^''^ " ^^"d ^^hom he struck and 
f'hl '.-M I ^r"''"" ^"P"''"' ^^"^^ "He must recognize 

that children have less capacity to shun danger than adults; are more 
prone to act on impulse, regardless of the attendant peril; and"are lack- 
ing in full appreciation of . danger which would be quite apparent' to a 
mature person." .In a later case on similar facts, the State Court of -A p- 
, peals pointed out the variability of the duty of care: ".What constitutes a 
place of safety for letting children off a bus] depends on the age ex- 
perience and ability of the passenger. A place of safety for an eighteen- 
> ear-old high school senior of ordinary experience and intelligence might 
. be a place of peril for an inexperienced six-year-old first-grader The 
care which a school. bus driver must exercise toward a school bus 
passenger IS proportionate to the. degree of danger inherent- in the 
passenger's youth and inexperience."'-' 

The first of the four requirements for a tort-the existence of a dutv 
relationship-is a matter of law. The second and third elements- 
whether a breach of the duty occurred and whether injury resulted-are ' 

S'".. ^'"^^^ j"^^^ The final element is 

1,1 . "^f ^ reasonably foreseeable consequence of the 

neghgen bfehavior, and that again is a matter of law. The law requires 
persons to foresee not only the obvious, immediate results of. their ac- 
tions but also events slightly farther removed in the chain of causation 
An example from North Carolina case law illustrates the point. In 1972 
a collision between a school bus and an automobile caused the death of a 
fourteen-year-old boy who was thrown from the bus. Evidence at trial 
shou-ed that the motorist caused the collision by entering the intersec- 
tion trom a side street, ignoring a stop sign and a flashing red light The 
evidence also showed, however, that the bus driver was driving with the 
door open when the accident occurred and the boy had been standing in 
or very near the. open door through which he fell to his death (Further 

fZu!^- f'T.?^'u' ^^'"^^ ^^'^^ driver, that the.driver ac-^ • 

tuall.v instructed the boy to stand-by the door and lean out from time to' ■ 

(:rt...nt. N . .Mitehell County Board of Eciueation. 2.37 W.C. 336, :m. 7.^ S E 2d 12«) (l<.Vi, 
-i2. Made v. New Hanover Board of Education, 10 N.C A»p -^87 2')5 178 S F A t « Vi'n,, " 
:«. rhilds V. Dowdy. 14 N.C. App. o3.^, 188 S.B.2d 64Mm2) ' 
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time'to chec.k oft a loose^parrel oni th^e side of the bus.). The driver, arguec 
that evjen if he were negligent ijo allowing a passenger to stand near ar 
open door, his negligence was not the proximate (immediate) cause oi 
the' boy's death. The death,' after all, was caused the collision foi 
.which the bus driver was rtot ta blam^'; * . ' 

Both the ttial couj?t and the appellate court disagreed with the dr jver 
The Court of Appeals' rulirijg is a, good artalysis of fdresfeeability: 

^ , Whil^ having the door open had nothing to do with the collision 
the evidence' peumits ah inference that Gary^s death would not have 
occurred if he had not beeii exposed io the open Hqor, or if [the 
motorist] had not operated her automobile into .the>kitersectior 
without stopping or yielding the right-of-way. Both of theSe evente 
could be found to have concurred to produce the tragic result. 

To be actionable it is riot necessary that injury in the precise forni 
in which it occurff^should be foreseen from an act of negligence. It is 
6nly necessary that in the exercise of reasonable care, consequences 
' of a generally injurious nature might be expjected. The question here 
is not w^hether the, bus driver; in the exercise of reasonable care, 
should have foreseen that a motodst was likely to enter the inter- 
section from a servient street^ collide with the bus, and therehj 
cause Gary to fall or be thrown through the open door. The question 
J , . is whether the driver , should have expected consequences of a 
generally injurious,nature to result from operating the bus with the 
dopr open, white •permittilig: ( or perhaps even instructing) the 
youthful passenger to^staild near or in the opening. We liave no dif- 
^ficulty in answering this^latter question in tfi^^affirmative. 

Since the court concluded that the driver should hive foreseen injury oi 
some kind as a likely result of his negligence, it found him liable, along 
with the motorist, for the boy's death. Thus one question for any court 
that hears a tort claim will fee whether the defendant's behavior was 
reasonably, likely to pri)duce some injury, even if the specific harm 
produced was not exactly foreseen or directly caused by his behavior. li 
the answer is *'yes,"' th*e legal requirement of foreseeabilityjs met. 

Even when all elements of a tort are present, the person accused will 
not be liable if the injured person was also negligent. The legal term for 
the injured person's culpability is* contributory negligence. The law 
recognizes that children are less. responsible for themselves than adults, 
and it reflects that fact in the rules of contributory negligence.' In North 
Carolina, a child beneath the age of seven is held to be incapable of con- 
tributory negligence.^^ A child'between seven and fourteen is presumed 



34. Vrf. at 539. The case was sent back (remanded) fof a new trial on the issue of whether the stu- 
dent wasyjJntributorily ne^liKent; A discussion of contributory negligence follows immediately in 
the te.xt. • ' ' 
35*; 9 N.CMndex 3d. NegmGence § 18;'p. 387 (19[77). 
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not to be negligent,36 but the defendant is free to try to prove that the 
child wa^ neghgent, despite the presumption. To do so, the defendant 
must show that the child acted in a way hfe knew or should havFknown 
was dangerous. A child is not expected to act as an adult.wouM act but 
he IS expected to act as an ordinary child of his same age, capacity judp 
ment, knowledge, and experience would have done in the same or a 
similar .situation. Whether he did belmve in this way is for the jury to 
decide. A child of fourteen or above is presumed to be capable of con- 
^ tributory negligence, as an adult is, but his attorneys are allowed to ' 
show ihat he was not in fact as aware of risk in the situation as an adult 
would have been. If the jury is convinced that the injured child acted as ' 
say, a reasonable fifteen-year-old would have acted, he will not be held 
contributorily negligent. 

The point for principals to remember is that, while students tan be 
held responsible for their own. safety to a certain extent, thpir" respon- 
sibility is only partial. Principals must be aware of the physical condi- " 
tions of their school's buildings and grounds and must do what they can 
to keep them safe. Furthermore; they are responsible for providing ade- " 
quate supervision for every child while he is under the school's care 
Ihe toUoWing ten suggestions, taken from a principal's legal treatise 
are excellent guidelines.^^ 

u^' d\ ^'T^'ly 0^ other meeting of both students and staff 
should be held periodically in order to review school rules for the 
safety of Students. 

2. When issuing instructions or directions for the safety of stu- 
dents in school, the age and ability of the students must be taken 
into account. If there are any special categories of students for 
}^hom different standards would apply, such as physically or men- 

handicapped youngsters, special rules may be necessary 

3. There should be no time during the day when each student is 
not under the supervision of a merhber of the staff or otherwise 
strictly accounted for. 

4. If your sta;te requires that a certified person always be in 
charge of students, appropriate assignments should be made and a 

, record kept of each assignment. [North Carolina does not require 
that students be supervised only by certified personnel but in 



(l%8)''^' ^""'^ ^^'^ °^ Education, 1 N.C. App. 378, 161 S.E.2d.646^ 

caSuSrS ''■k-'^' ''^"^l' ^ '"^"'^ P""'='P^'« should consider 

ZZ ll school s responsib.i.ty cannot be confined to class hours only. It probably must in- 

,lhl^l V '^"i^ ^'"^ '^"J"^ ''^ ^ ^"-^ ^^""^ pickup point, organized after-" 

school act,v.t.es. school-sponsored trips and athletic events, and a brief waiting peritl before and 
after school. But pnnc.pals would be wise, in my opinion, to try to limit the school's responsibility 
to these times, notifying parente clearly of the limitation. y 
38. Ralph D. Stern. 'The. Principal • and Tort Liability." The School Principal and the Laiv 
(Topeka: National Organization ofi Legal Problems in Education. 1978), pp. 214-15. 
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assigning. duties principals sljould consider the varying competen- 
cies of student teachers, teacK^s' aides, v^lunte^rs, etc.] 

5. The staff should be instructed to report all dangerous condi- 
tions so that steps may be taken to correct then^. All such repoijts 
should be acted upon immediately. Similarly, all injuries to stu- 
dents should be iJtomptly reported and the parents immediately 
notified. If there ar^^any questions as to the seriousness, of the in- 
jury, prompt medical attention should be secured. 

6. Appropriate warning signs should be posted in shop rooms, 
parking areas, and other potentially dangefous places. 

7. All activities taking place away from the school site should be 
approved by the principal. If there are any questions concerning the 
activity, the principal should investigate the matter and either dis- 

. approve the activity or impose appropriate limitations. Only stu- 
dents whose parents have signed permission slips drafted by the 
principal should be permitted, to participate in such activities. The 
slip should indicate an acknowledgment by the parents of the 
nature of the activity and the nature pf the supervision that will be 
provided. ' . ^ 

8. The principal sKburd;c<irirtsult his school district's attorney as to 
whether private vehicles may be used to transport students to 
athletic and other school events. • 

9. The principal should designate someone to be. in charge when 
he is not present. 

10. The principal should ascertain from an attorney ^hether . 
school districts in hirf state are requirecjty law to pay any judgment; 
rendered against a principal stemming from an action taken in the 
course and scope of his employment. If they are not, the principal 
should carry appropriate insurance. Such insurance may be offered 
through the state professional association. [Because North Cardlina 
units are not required by law to pay judgments rendered against 
employees, principals should consider purchasing their own lia.bility 
insurance.] 

When Parents Disagree 

The^rincipal's role as guardian M the child, standing in the place of 
parents, dfi be troublesome when the parents are in conflict. A number 
of principals have expressed their concern to me over how they should 
behave when ah adversarial relationship between parents spills over 
into the school setting. The questions they ask include: Should a student 
be^released during Qr at the end of the^scliool day to either parent or only 
to the patent who br^^ught him'to school? Which parent can view the stu- 
dent's records (discussed below) aid attend school conferences? Should a 
noncustodial parent be allowed to eat lunch with or* visit th^ child at 
school? Should an older child's wishes be taken into consideration on 
these matteAs? Does the. principal ;run any risk of liability if a child is 
"snatched" or the custodial parent's rights aVe otherwise violated? 
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Because there is so little case law on the subject, I. .asked two 
specialists in family law for advice on how a priricipal should handle 
these problems. Patricia H. Marschall, a former judge and an expert in 
family law," replied in part: 

A practical solution wo^ld seem to be for the school officiafs to 
lassume that both of the natural parents have a right to do-all the 
things you mention: attend conferences, eat lunch with the child 
pick him up after school, etc. If the custodial parent wants to pre- 
vent this, he or she should be required to file a certified copy of a 
decree preventing fhis activity. A decree which either denied visi- 
tation, gives the custodial parent the, right to determine the 
parameters of visitation, or specifically forbids a particular activity 
would suffice.39- ' ^. f * *• j 

Susan H. Lewis both teaches and practices in the family law area. In 
her opinion, when parents are separated, but no court order or separa- 
tion agreement exists as to custody, both parents have the same rights 
to visit the child at school, to see school r^f8ords and all the rest, aS they 
would if there were no separation. If a principal is having'difficulties in 
such a situation, Prpfessor Lewis suggests that 

. ; .:it might be advisable to write' a letter to each parent informing 
that parent that as faras the school is concerned it is obligated to 
defer to the full parental, rights of each parent, until a separation 
agreement is signed or a court order is entered, and that the school 
. cannot become involved- in asserting the claims of either parent 
against the other. . ' . , , . 

- On the^other hand, where there is a court order or separation agr'eemeht 
dealing with custody. Professor Lewis ^suggests that "(t)hV custodial, 
parent IS in the driver's seat, unless there are specificprovisions to the 
contrary." A .principal who faces this difficulty should obtain a copy of 
the agreement or custody order: "If the doeument does not answer his 
question, he should resolve all Questions in favor of the custodial parent. 
If he cannot tell, he should ask the school attorney to resolve the mat- 
ter." Professor Lewis states that "(t)he key information the school needs 
is the identity of the custodial parent . . . 

Custodial parents run the show,.unless the documentation contains 
specific rights otherwise in 'favor of the noncustodial parent. As to ^ 
the child's wishes, they are irrelevant^ unless they ^re incorporated 
in a court order. ' • . 



39. Letter from Patricia H. Marschall, professor of law, North Carolina Central University 
Durham, North Carolina, April 2, 1980. • 
• 40. Letter^from Susan H. LeWis, attorrjey-at-law, Chapel Hill, North Carolina, May 22, 1980. 
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Privacy of Records 

The federal Famify Educational Rights and Privacy Act^^ requires 
schools to keep confidential the records they maintain about their stu- 
dents. It also requires them to show the records to students' parents and 
eligible students. The law was enacted in 1974, and HEW regulations un- 
der it have been in effect since 1976. Its primary effect is to give'parent^ 
access to their child's school records (arid to give access to the student 
himself when he reaches 18), while denying access to other persons 
without the parents' consent. There are, however, a' number of excep- 
tions to this general statement. 

Coverage. The law governs access to "education records." Some kinds 
of documents, do not fit the definition of "education records," even 
though it is quite broad. In general, education records include any writ- 
ten documents directly relating to a particular student kept by the 
school or a person acting for the school. This definition includes every 
item contained in a North Carolina student's cumulative record folder: 
standardized test scores, grades, teacber evaluations, health data, and 
disciplinary actions; 

It also includes many documents not kept in cumulative record 
folders^ but the law specifically exempts records that' are made by 
educational personnel for their own personal use and are not available to 
any other person except a temporary substitute (not a successor in the 
position). This exemption protects, for example, the notes a teacher 
makes about a class for his o\^in use, so long as he does"Tiot share them 
with another person. More important, it probably allows guidance coun- 
selors,, school psychologists, and social workers to refuse to show parents 
records of wfiat students have revealed in confidence. Whether informa- 
tion should be kept from parents is, of course, a difficult policy decision 
for school officials; one that should probably be made by the school 
board. If the board concludes that student welfare makes it advisable to 
keep students' confidences from parents, then whoever made the record 
may not show the record to any other person. Once he does, the record 
becomes an education record, which must be available to parents. 
Furthermore, if parents are denied access to counselors' records, the ' 
next question rfiay be whether a psychiatrist, physician, or other pro- 
fessional engaged by the parents can be denied access. In such a cir- 
curfistance it would be harder for a school to maintain that denial was 
necessary for the student's protectiorK , , 

Other exemptions from the definition are records on atudents^as em- 
ployees, alumni recqrds (those made about graduates ,or persons no 



41. The Family Educational Rights and Privacy Act, 20 iTlS.C. § 1232g (1976), also known as the 
Buckley Amendment.. , * \ 
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longer in attendance), and the records of a law enforcement unit 
associated with the school. 

Parent/Student Access. Exceptions aside, the right of parent/stu- 
dent access to records is extensive. For one thing, an eighteen-year-old 
students access to his records does not end when he leaves school He 
may return at any time and see the remaining records, though it is also 
true that schools are free to dispose of records except for those few re- 
quired to be kept under state law. « Nor do parents' rights necessarily'' 
end when the student becomes eighteen. The school system has the 
authority, which should be exercised through a written board policy to 
let parents see the records while the young person is still a dependent for 
income tax purposes. Moreover, parents do not automatically lose their 
rights through separation, divorce, or the award of custody to the olher ' 
parent. Only when one parent is specifically denied the right to view 
records or stripped of all parental rights by court order can the other 
parent deprive him or her of rightyunder the Family Educational Rights 
-and Privacy Act.^^ Finally, the rights bestowed by the act belong not 
only to parents and legal guardians but also to persons who are acting as 
parents to^^ard the child, this simplifies the school's relationship with " 
the substantial number of children who live with persons who have not 
• formally adopted them. Unless the school is notified to the contrary, it is 
entitled to assume that the adults with whoni a child lives are his 
parents" for the purposes of- the records act. ' 
Parents and adult students who inquire about -the student's records 
should Jrst be showp a list of the kinds of records-the school maintains. 
Ihen they must be shown the records they wish to see as soon as it is 
convenient for the school, but not more thaiv forty-fiv^e days after the 
origin&l request is received. In some instances-that is, when not un- 
reasonable-the school may insist that parents or students come in per- 
son^to view the records and may decline toiurnish copies; but it must 
produce and mail copies of records if refusal to do so would effectively 
prevent access to the record^ by those entitled to it. A reasonable 
amount may be charged te-cover the cost of copying, mailing, etc 
_School officials sometimes ask whether they insist on being pre- 

42. these reeor.13 are exempt ,if kept solely for law enforcemenrpurposesi so that the^law eff- 
orcemen t of ,eers and school officials who-are not concerned with law enforcement have no acce^ 

to each others records, 20 .U.S.C. § 1232K(a)(4)(B)(ii)'(1976). ' 

43. N,C. Gen. Stat. § 115-165.1.(1978) requires school units ''to -keep permanently -"as a 
mm.mum, adequate identification data (irtcluding date of birth), :attendance data, grading and ^ 
promotion data. . " The legislative h'istofy of the federal act, however, clearly infeafes that 
schools-may discard information as they see fit. Indeed, the act apparently meant to encourage the 
purg,ng of records. The only limitation in this regard is that no record mav be dLarded one a ' 
specific request to see It has been received. ueu onte a 

44. This point has been widely misunderstood by both parents and school officialsloccasionally ' ' 
a parent with custody asks the school not to show a child's records to the other parent. Under the 
Buckley Amendment regulations, such requests should not, be honored unless the parent shows a 
eo-Urt order divesting the other parent of parental rights. 41 Fed. Reg. 118 at 24671 (June 17 1976) 
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sent when records are being examined. Nei^^her the act nor its reguh 
tions answers the question, but such a requirement is a reasonabl 
precaution, in my opimon. The school has a legitimate interest, aftqr>al 
in protecting its records as well as a responsibility to the student tbv^ 
so. The presence of a school employee will often be needed, in any eveni 
to explain the record to whoever is examining it. Parents/students ar 
clearly entitled to explanations under the act. * 
. -Parents/students who take exception to material in a student' 
records have several options. If the school agrees that it is inCorrect o 
unfair, the material may simply be remgyed. But if the school gtands b; 
the aceuracy and fairness of the record, the parent/student has a figh 
to a hearing. Though many elements of the hearing are left ta the schoo 
officials' discretion^ several are specified by regulation. They ^re tha 

(1) The.h'earing must be held within a reasonable time after it js re 
quested, but only after notice to the parents of date, time, and place 

(2) It must be conducted by a school official without a direct interest ii 
the outcome (not, for exalrnple, by a teacher who wrote a commen 
under dispute); * 

(3) It must allow the parents/student to be represented by an attorney 
or other person and give them a full and fair opportunity to presen' 
relevant evidence; and . ^ 

(4) It must result in a written decision within a reasonable time after ii 
is concluded; -' ^ /^ 

If the decision supports the parents, the records will be changed tc 
^reflect it. Even if the decision is in the school's favor, the parents retair 
an important right. If they wish, they may require that their writter 
'staterrient setting oui^wherein they disagree with the r-ecord be includec 
in the record. From then on, as long as thedisputecl portion of the record 
is kept, the parents' explanatory -statement must be shown to every per- 
son who sees the record itself. 

Access of Others, The general intent of the act is that the school not 
show private information (as distinguished from "directory informa- 
tion," (jiscussed below) from student records to other persons without 
the consent of the student or his parents. But ther^^are nine separate ex- 
ceptions to the gen^raLruI^. 

(1) School employees with a legitimate educational interest may see 
records. The act requires school unijts to adopt a written policy out- 
lining its procedures with respect to records; the policy must define 
"legitimate educational interest'' and list (by;. category or position, 
not by, name.) which employees have such an iiiterest; School units 
probably have^e'fisidei^able discretioii here. One board of education 
might conclude, for instance, that teachers have no legitimate in- 
terest in records once their students are promoted to a higher grade. 
Another might reasonably reach the opposite conclusion — that 
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teachers can verify their own diagnosis and treatments of education- 
al problems by following their pupils' later academic careers. 

(2) Officials of a school tp which a student has transferred or is going to 
transfer may see the records. But his parents or he should be 
notified that the records will be sent and .be, given the chance to 
review them beforehand. ■ / 

(3) State" and local. government officials who are performing audits of 
, school units may examine records needed for that purpose. 

(4) K a statute (such as the child-abuse reporting. law, G.S. TA-543) re- 
quires that information be reported, .the school niay r-elease it to the 
government officials named in, the statute. Unless the release of in- 
formation-is required by statute, however, the .school may not 

. release it e^qept with the parents' or student's consent , or under 
court order..La^nforcement agents must present a subpoena in or- 
der to see studentlrecords. 

(5) When a student has applied for financial aid frojh a college or some 
other source, its representatives may see his records. ' 

(6) Educational testing organizations that are developing tests as 
predictive measures or are seeking methods to improve instruction 
may use records if students cannot be personally identified through 
the research by anyone other than the researchers. The information 
must be destroyed as soon as no longer needed for its original pur- 
pose. 

(7) If information is needed in an emergency to protect the health or 
■ safety of the student or another person, it may be released. One ob- 
vious example would be information about the allergies of a child 

: hospitalized after an accident at school. 

(8) Certain high-ranking state or federal education officials have access 
t6 records. , . ■ 

-(9) So also do accrediting agencies, 

All other persons, unless theji have a court order.or consent from the 
student or his parents, are entitled only to directory information about 
students— and not always to that. Directory information is defined as 
the student's name, address, telephone number, date and place of birth, 
major fieldpf study, participation in officially recogn^^ed activities and' 
sports, weight and height of members of athletic teams, dates of atten- 
dance, degrees and awards received, the school, last attended, and ' 
similar information. If the school wants to release directory informa-- 
tion, it must first give students and parents written notica of exactly ■ 
what it intends to release and then give individual students the chance 
to ask that information about them hot be released.- ' ' : ■ -V 

Must schools provide directory information to every outsider who asks 
for it? In my opinion, the answer is no. The federal kct, which pre- 
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. sumably dominates the field it covers, says that directory information 
"may" be. released.*^ • 

The School's Responsibilities. The act imposes several obligations 
on the^lgbhool unit or schodl; First is the duty to seek the parents'/stu- 
dent's consent when^someone asks to see a st'udent^s records. Except for 
the nine categories. of exempted, persons noted above, before showing 
records the school must obtain/written consent stating the specific 

r:record» to be released, the reasons forrelease, to what categories of per-. 
sons4hey will be given, and whether the parent/student wants a copy of 

. the released information. Once the parent/student consents, the school 
releases the records, inforining the recipient that he in turn is bound by 
federal Jaw not to disclose to others. 

Second,, the school must keep, in or attached to each student's file,- a 
list of all persons (except school personnel and those with written con- 
sent) who request , access to the record and .their interest in seeing it. 
Each person who asks to see records must.be added to the lisj, whether 
or not he is permitted to see them, and the list should note whether the 
request was granted; 

Thirdi^every school- unit must adopt a written- policy on access to« 
records.'*^ The poliqy must do the following:- 

(1) Tell students and parents what rights the federal act avea them; 

(2) Tell them how to go about gaining access to their reqpds; 

(3) . State the aniotint, charged fcgr copies and under whafoilTcumstances 
the school will not furnish copies; / \' ^ ^ 

(4) Name the kinds and locations of education records the school keeps 
and the. title and address of 'the person responsible for each; 

(5) Describe what information the school will release without consent;" 

(6) State that a list, which the parent/student may see, is kept of every 
person . who asks to see the student's records; 

(7) ^Explain the procedure for correcting a record and for inserting a 
statement disputing the re 

Copies of the policy must be. available for any parent or student who 
asks for one. More important, the school must make reasonable efforts 
to notify parents arid stuclents of their rights each year. The penalty for 
a deliberate and;6bntinued violation is a cutoff of federal funds, ' 



lyotecting Students jfrom Them^^ 
Self-incrimination, Counseling 

One v ery difficult problem of the principalship is the need to strike a 

45. A contrary argument would be that under state law all records kept by public schools are 
public reconis, available to anyone. Certain records are aj^ifically protected by the fefderafact but 
those that are not^ such as directory irtformation, are governed by state law, and hence open. 

46. For an excellent, coinprehensive rnbdel policy, see Joan G. Brannon, "Student Records: . 
Proposed School Board Policy to Comply with New Reflations," School Ldiw BnUetin 8, no. 1 
(In^tit^te of Government, January 1977). ^ ~ 



' . Student Welfare / 27 

balance between protecting tjie individual student, on the one hand and 
protecting the interests of ±he school community and the larger com- 
munity/on the Other. The problem comes sharply into focus when the 
principal learns or believes he is about to learn tha| a student has been 
involved in crime. To some extent, the principal must consider his ac- 
tions in the light of legal principles. He has a legal duty, from the in loco 
parentis doctfine, to act for the student as the child's parents would act 
He has the same duty, however, to apt for the well-being of all other stu- 
dents under his care, in addition to his duties to maintain order in the 
school as Its executive head and to cooperate with the police as a citizen 
The conflict of legal obligations leaves the principal with considerable 
discretion, so that his choice is likely to be made as much on the basis of 
ethics as of law. Charles M. Wetterer, a principal and a lawyer, describes 
the principals situation. When police .are not involved, in these terms: 

• It is generally accepted that legaily; the principal may deal with 
minor criminal, acts committed in his school and decide on suitable 
punishment for the offender, 

■pie school administrator is allowed greater latitude than the 
police m interrogating students in an effort to uncover wrongdoing 
?nd criminal acts because of tSie'in loco parentis relationship of the 
t. . P^ncipal to the student and . because the principal has an obligation 
. , to protect the student body from crime and physicaf danger 
. /However, questioning by the principal to discover where the guilt 
• lies presupposes that the principal will handle the problem himself 
M • and. will confine any punishment of the student to a school dis- 
ciplinary proceeding. Whenever the principal realizes that the ' 
nature and seriousness of the crime are such that it is his duty to 
call m the police, he should avoid any further questioning of the 
■ suspected student. If he continues to interrogate beyond this time 
^he no longer acts m loco parentis, but rather as an agent of th^ 
police.' 

When the police become involved, either because they' contacted the 
principal m the first place or because he called them, the situation . 
changes. At that point, since the police are pursuing the public's in- 
terest, the principal should protect the student until his parents are 
available to.do so. Wetterer's assessment is this: . 

If the police come to school with a warrant to.search a child's per- 
son or locker, or to m^ke an arrest, the principal must comply He • 
, could be guilty of a crime, himself; if he refused. However, it is in 
the best interests of the child ;t^' request permission tb cafl his 
parent and inform them of what is going to occur, whether it be- 
questionihg relaitive to a search; or an arrest.' 

Once the police are involved ih a mattes of suspected' student 
*^'"'^,6r*"6 ""o'^ of the principaj, or other school person, is.ethically if 
, not legally, very clear. While he may be outraged, repelled or dis- 
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gusted by the alleged crime, he must act to safeguard 4:he student's 
rights, because of hrs obligation to the student. ' . 

The principal's first and* mpst important action for the child's., 
protection is to notify^ the child^s parents^ The principal should ucge 
the delay pf questioning by the police, if at all possible, until it can 
be dpne in the student's home or, at least, in 'th'e presence, of the^ 
- parents. If this is not possible because thechild's parents >cannotbe 
reached and the police insist, that the yite^rogatiori' cannot be 
delayed, then the principal himself- sho"u]ld take thg: place of . the. 
parents. The school official must proteSt^the st^de^rit against self-, 
incriniination. At the very least, he should advise the student of his 
right to^remain silent if the police fail, to dp so. He must assure" the 
.student and make it clear to the police, that h^is there to;«ee that 
the chilS's rights ^re protected. The sfudent should not be coerced or 
threatened into making self-incriminatory statements or a.. confes- 
sion. ^ ' ; . / 

. By zealously protecting the stud^ent's rights, the principal is not 
hampering the dietection of crime,;8r interfering with thfe w6rk of the 
police. He is serving £he cause of justice and^fuJfjiJling his legit:|^n\^te 
obligations tp the students in his chargfe.'*'' i ^ ^ 

See "Working with Police," Chapter 3, for a-^iapussion of North Carolina 
law on interrogation of juvenil^s^, / ' • \ 

What about students' .confidences , to a; guidance cpuns^Jpr? Should 
they be protected? (See the Privacy of Records section 'on keeping coun:, 
seling records from Barents.) The problerft^is somewhat easier- there 
because the police are not involved, but the principal has the added dif: 
ficulty of not being the sole or the initial decision-maker. The counselor 
is the first to receive dtiformation from' students, and he must decide 
when to share'it with the principal. To avoid trouhlefsome— perhaps dan-\ 
gerous— situatipns, principals and counselors should reach general 
agreement on their respective responsibilities.; • 

The counselor's role can be difficult. Inevitably, he feels a conflict at 
times between his duty to the student and his, duty to the school ad- 
ministration of which he is a part. This conflict Js explicitly recoghi^ed ' 
in the American Personnel Guidance Association's ethical standards:^^ 

, The member [counselor] has a responsibility, both to the in-^ 
^dividual, who is served and to the institution;Ayithin which the ser- 
vice is performed. The acceptance of empjoyrrfent in an institution 
implies that the member is in substantial agreement with' the 
general policies and principles of the institution. Therefore the 
professional activities of the member are also in accord with the ob-- 

47. Charles M. Wetterer. "Emergency Situations Involving AUieg^ Student Qrime/' in Ralph D. 
Stern (ed.), The School PnncijHil and the Law {Topeksi: National Organization for Legal Probleni? Of 
Education. 1978), pp. 182-83. " ' ' ■ 

48. American Personnel Guidance Association, Ethical Standards, rev. ed. (Washington, D.C., 
1974) (henceforth ^PG>1 S<aw(iarrf/»). - ' " .v. 
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jectives of the institution. If, despite concerted efforts, the member 
cannot reach agreement with th>^miJloyer as to acceptable stan- 
• dards of conduct that allow tor chaftsis in institutional policy con- 
^ ducive to the positive growth and development of counselees then 

aToTi'"^^'"^ affiliation should be seriously considered [Section 

A(Z)] .... 

■ The counseling relationship and information resulting therefrom 

must be kept confidential consistent with the obligations of the 
. nUMnber as a professional person [Section B(2)]: 

^ The Associatipn's-standards hold [Section B(l)] that the counselor's ' 
f, primary obWip^ is to thefcounselee^ but this need not "prevent coop-- 
eration or irfformation-sharing between the counselorand the principal 
■ ■ The best relationship may be one in whiclj:the counselors agree to share 
information on problems affecting the school without identifying par- 
ticular students. 'i. • ■■ ' ■ ^ ■■ 
Another suggestion by, Duane Brown, professor of education and coor- 
- dina^or of the counseling psychology program'^bf the University of North 
Carohna.at Chapel Hill,« is that counselors should distinguish between 
information from students about events that have already occurred and 
. y information on events that are planned. While he would rarely if ever 
divulge:information about past events. Professor Brown advises a court- * 
selor \yho learns from a student in confidence'of an impending'breach of ■ 
the law .or school regulations to tell school or law enforcement' author- 
. rties,5o again without identifying individuals, and to tell the student that 
he intends to do that. , ' . ^ 

Som.etimes a student confides information that reveals that he is in 
some danger. In this instarice,.to(i, the counselor and also the principal 
once ht IS informed, have A dutj to breach the confidence. For example' 
- Prof.-Brown recalls that his university students, while training as coun- 
' selors have been told of strong suicidal urges, of sexual molestation by 
school employees or family members, of failtii-e to take life-sav^ing 
medication, and of pregnancy in circumstances that seemed to threaten 
; . the mother's mental or physical health.^^'^In these instances he and the 
CQUnselors-in-training did not hesitate to inform proper persons im- 
. mediately, as required by another of the^APGA standards.^z 

c^h^ indebted -to Professor Brown for most of the material presented in this discussion of 

ident 1 if- T ^^r'^ ^^JP-^^ -^'^"f^' thinking on the issue of con- 

f.dent,alit.v and provided useful examples and advic, for counselors and principals 

.ntnnp r,v""f '.^""'l-''''' ^"'"^ 'C:-S. 8-53.4) prohibits their revealing to 

to the adm? 'hTr'"; '"/he counseling relationship. This is incorrect. The statute applies only 
to the admissibilit.v of evidence in civil or criminal actions ' i > 

^, - 51 Professor Brown does not consider the fact of pregnancy alone to be a circumstance that 
should necessarily be revealed. - -^-unibidnce mat 

,■ 52. "When the.,counselees condition iriflicates that there is clear and imminent danger to the 
counselee or others, the member is e.xpected to take direct personal action or to inform responsible 
authorities.-'' Section B(4)M/'G/1 SWrm/.v lorm responsime 
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It is important to tell students when * their confidence will be 
breached— if possible; before confidences are given. Section B(7) of the 
APGA standards states that "counselees shall be informed of the condi- 
tionrs under which they may receive counseling assistance at or before 
the time when the counseling relationship is entered."' Since most con- 
tacts between counselors and studerits'do not involve confidential infor- 
mation, it may seem aw:kward to the counselor to warn all students that- 
; under some circumstances information they reveal will be passed on. 



learn as welLot as. rapidly as their parents think they should. When this 
happens, what responsibility, if ahy, does the principal bear? No final 
court decision has yet found a school employee liable . for a student's 
failure to learn, but the issue has been> litigated often enough in recent 
years to merit a discussion here. 

The first claim from a student who asserted that he had not learned 
appeared in a seemingly frivolous action brought by a Columbia Uni- 
versity undergraduate.^*^^ In response to the university's claim for $1,000 
in oxjerdue tuition, the student lodged a $7,000 counterclaim for fraudu- 
lent misrepresentation. Citing the university catalogue, inscriptions on 
campus buildings, and graduation speeches by university officials, he 
argued that Columbia had. promised but failed to teach him wisdom. 
; Both the trial and appellate court granted summary judgment forihe 
university, pointing out that wisdom cannot be taught and no rational 
person would believe that it can. ? 

, But in the 1970s, a series of serious challenges has beern made under 
the heading "educational malpractice."^^ The fact that none has yet sue- 
' ceeded does not mea^n that none will. Courts were equally reluctant to 
enter the field of medical malpractice, and for similar reasons— that 
healing {learning) was a mysterious process, that doctors' (educators') 
expertise was beyond the understanding of judge and jury, and that at- 
taching legal consequences tcjdoctors' (educators') errors would too 
..heavily burden, if not destroy, tn?1iealth care system (or public schools). 
So,' just as the law did finally choose to malj^ health care providers take 
/ v. financial responsibility for their negligence, school officials may well be 
^■ ; Required to do the same: at some, fut 

> 5,S, Trustees of Columbia Univ. v, Jacobsen, 53 N.J. Super. 574, 148 A.2d 63 (App, Divrl959), ////V 
31 NJ'. 221, 156 A,2d 251 (1959). 

54. Peter W. v, San Francisco Unified Sch. District, 131 Cal, Rptr; 854, 60 CslI App. 3d 814 (1976); 
Pierce v. Board of Ed, of City of Chicago, 358 N,E.2d 67 (III, App. 197^), ivr'(i 370 NK2(} 535 (111, 
1977); Dkinohue v, Copiajjue Union Free School District, 47 N.Y.2d,440.> 418 N.Y!S.2d' 375 (lOT); 
Hoffman v. Board of Ed. of City of New York, 49 N.Y.2d 121, 424 N.V.S.2d 376 (1979). 
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The most recent case— and one that came. very close to succeeding— is 
Hoffman v. Board of Education, of the City of ^few York. Its facts are 
miemorable--a principal's jiightmare. The plaintiff was the mother of a 
child mistakenly placed and kept for eleven years in classes for the re- ■ 
tarded who sued the New York City School Board for damages resulting 
from the negligence of its employees (principals, teachers, and a psy- 
chologist). Mrs. Hoffman's claim rested on these undisputed events in 
her son ^)anny's school career: Although he suffered from\ severe 
speech defect, his original placement at age five was made by a school 
psychologist on the basis of an intelligence test requiring verbal' 
answers. The boy scored 74 on the test; 75 would have entitled him to " 
placement m a , normal class. His mother, a German-speaking widow 
with a junior -high .school education, was told by a prihcipal at the first ^ 
r school that Danny was Mongoloid and needed either inskutional care' 
or, -^t the least, placement in classes for the mentally retarded. (The 
diagnosis of Mongolism seems to have been made solely by casual visual 
•observation of the child. He was not,.in fact. Mongoloid.) She was not ' 
told that these conclusions and his, placement were based on a test or 
that she had the right, undef school board policy, to demand retesting. 
Had. she known of the testing, she could have told school officials that 
her son had scored 90 on a.noriverbal IQ test given him eight months 
earlier. . « . . • 

The crux of the negligence claim was the handling of the school psy- 
chologist's report. It recommended that the child's intelligence be re- 
.evalaated within two years "so that a more accurate estimation of his 
abilities can be, made." The recommendation was ignored for the next 
^ eleven y ears-despi te the fact that at ages eight and nine Danny scored 
in the ninetieth percentile on reading-readiness tests. The child's 
achievement, as opposed'to his intelligence and readiness to learn ac- 
tually deteriorated during the years, so that when he was-eleVen years 
old,-for instance, his reading level was sligjj«y lower than.when he was 
, nine. The boy was assigned to seven different schools during the years 
he spent in the New York City system, though his residence nevei- 
changed. He made almost no academic progress, leaving school with less 
than second-grade reading and computation skills, and claimed to have 
suffered severe emotional harm for the false diagnosis and inap- 
propriate placement. The error was detected only when the Social 
Security Administration required that the boy's IQ be retested for con- 
tinuance of payments after his eighteenth birthday. At thatjjoint he 
scored over 100-in the "bright nornfial" range. He was then ejected from 
an occupational training program for the retarded, for which his new 
score made him ineligible, dnd allegedly suffered a lengthy depression as 
a result. At time of trial, Dqnny was 26 years old. He had worked half- 
time for several years as ^ delivery boy, earning $50 weekly. His speech 
defect Still prev-ented moSt persons from understanding him (speech 
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therapy was begun^only after he left the public schools). A psychologist 
^ and a psychiatrist who testified for the plaintiff attributed his failure to 
achiev^^ as an adult at a Jevel commensurate with his intelligence to 
depression caused b^ his awareness that he was, for all practical pur- 
poses, uneducated, did not know how to earn a living, and did not under- 
stand (in his own words) "where he fitted into the world, and even where 
he fitted into his family." The pjaintiff asked for damages for'hef son's 
emotioiftl suffering and.decreased intellectual development and earning ^ 
capacity. The trial court, on a jury verdict, awarded $750,000. On appeal, - 
thfe; court, upheld the finding of negligence and the school board's 
liaJbility, though it did order that the>plaintiff receive only $500,000 in 
damages. '^^^'The school board appealed to w Yprk^s highest court of ap- 
peals, wHere it woh a narrow (4-3) ^ctory. 

. Some; Trionths before the firial Hoffman decision, the same^ court (the - 
highest court of New York) had come closer than any. other state su- 
; preme coUI?i^before' tha|^time to recognizing a claim of edijcatibnal mal- 
praictice. T^^e §arlier case, Doywhne v. Copiague Union Free School Dis- 
^r/c//^^ was 'brought by a high school graduate who could not r^aS*' In 
that case. the court admitted that q^very element of a tort was piresent. 
Noting; that doctors, lawyers, architects, and other professionals jire 
held to have a duty of care toward their (jlients, the court saw xio essen*^^ 
tial distinction requ,iring it to exempt educators. Though it would be dif- 
ficult, it'was not impossible, the majority concluded, to define the. stan- 
dard. of care owed, and to prove that educators' negligence, rather than 
other factors, caused the failure to le^rn. As for proof of injury, tlre^^ 
court fpuad .it obvious that an illiterate person is damaged, economically 
and;Othenvise: Even so, the court held that ^t did not have to recognize a 
new. ground for legal action if such recognition would be co'H'trary to' 
public policy— and it refused to do so. The court chose not toJnVolve it- 
self and the lower courts in reviewing educational policy-making and ad- ' 
ministration, pointing out that parents had ample opportunity under 
New. York law to appeal educators* decision thorough administrative 
channels. In Hoffman] the later case, four of the seven judges who had 
formed the majority in Donahue again declined, on grounds of public 
policy, to'allow judges to revfew the acts or omissions of school person- 
nel, but this time three judges dissented. The dissenters focused, on the 
school's failure to follow the direction for retesting given by its own psy'- 
chologist.. They approved the strongly worded opinion of the trial court, ^ 
which had concluded, "Negligence is .njiggligence, even if [the school 

board] prefer[s] semantically to call it edUcatioaal malpractice."^' 
** . , . • ^* f 

* 55, Hoffman v. Board of Ed. of City of New rork, 64 A.D.2d 369. 410 N.Y.S.2d'<J^ (1978): • 
TjH. 47 N,Y.2d 440. 418 N.Y.S.2d 375 (1979). T , \ 

57. The intermediate court's decision in Hoffman (t)4-A.D.2d 369, 410 N.Y.S;2d 99 at 111 [1978]) 

expresses a sense of outraj^e rarely . s&en in le^al- opinions — for example; **[N]ot only reason and 



justice, but the law as well cry out for an affirmanc 



result would be a reproach. 



of plaintiffs right to recovery, Any^other 



justice. 
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Hoffman illustrates the particular dangers that arise from diagnosis 
and treatment of special education needs. This is the area of placement 
in which school employees' mistakes seem most likely, to occur-and 
most likely to be costfyr Principals and classroom teachers should 
,vigilant in looking for children in regular programs who are not 
progressing normally. However, once children are identified as having 
special needs North Carolina principals no longer have ultimate respon- 
3ibility for placing them. Final decisions on special education placement 
are made byxan administrative committee for each^hodl unites al- 
though the prihcipal does preside over the school-based committee that 
forwards recommendations to the administrative committee Since his 
responsibility is less than in other states, the prfncipal's liability is also 
less. . , , : , .■ ■ .. . y ; 

Another troubJesome issue that h&ftguri'j^ is 
whether the school has been truthful with parents about the child's 
progress. Two courts that were unwilling to award damages simply for 
the student s failur9 to learn stated a willingness to do so in future cases 
If parents prove that school officials deliberately misled them about 
their child s aqademic status."" This deliberate act would be a t6rt- 
fraudulent misrVesentation. Presumably the tort woul^fbe proved by 
such evidence as the schools failure to send written reports, hold con-, 
terences, or respond to inquiries or, worse, the school's assuring parents 
..that the child was progressing satisfactorily when it knew that he was 
not. Viewed in this light, the practice of "social promotion" itself might 
be seen as an intentional tort. Indeed, that was the plaintiffs' claim in 
the two cases mentioned above. Principals would do well to consider the 
adequacy and frankness of their communications with parents and 
those of their teachers regarding students' progress. 
. Since the principal is in charge of the school's instructional program 
and supervises teafchers' work, it seems reasonable to expect him to see 
to It .that every student has an adequate opportunity to learn. In fact 
that basic assumption about the principal's role is embodied in the 
, statutory authority over placement given him in G.S 115-150— the 
>authority to grade and classify pupils. Assuming that the principal does 
. have a duty ta:provyie minimally satisfactory educational opportunities 
that duty can be met by (1) his|Conscientious evaluation and supervision 
of the faculty, (2) his informinHimself of which students are not mak- 



.58. 16 N.C.A.C. 2E.1507 (1979). 
.59. 16 N.C.A.C. 2E.1506..(1979). 

60. Peter W. ,v. San Francisco Unified Sch. District, 131 Cal. Rptr. 854, 60 Cal. App. 3d 814 (1976)- 

m?? TV<5 "'°"r,?'' '''^ ^■^■^■^ 874 (1978), affd 418 N.Y.S.2d .375 

1979). The Supreme Courtof Oregon recently upheld a student's claim for fraudulent mi.srepresen- 
tat.on agajn.st a community collejre. He had enrolled on the assurance that he would recdve ad- 

orTr nlth"f n""'"*"' r ' '"""'''T '''' !"«f"^tio-l equipment was still on 

order. Uizich v. Umpqua Community College, 287 Or. 303, 599.P.2d 444 (1979). 
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ing satisfactory progress, and (3) his informing the parents that a child 
is having academic problems and working, with them to help the child 
overcome those problems. - 
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Chapter 3 

STUDENT DISCIPLINE 



Principals have the authority to discipline students. Despite the fears 
expressed >y many, including some members of the United States 
Supr^e Court,! the pnncirfal's legal authority is not materially less to- 
day than m the past. Still, ^dents have always had certain rights un- 

• . aIu' '"'''■^ important than ever for a principal to under- 

Stand tnem. ■ . 

A student has few affirmative rights-that is, rights to pursue a 
course of conduct contrary t!o the wishes of school authorities. Such as 
they^are his affirmative rights largely proceed from the First Amend- 
^f''^\^^'^^^f'^J^^^^^^ freedom of speech, religion, press, and" 
assembly. But he does have a growing number of negative rights This 
term refers to his legal ability to prevent school officials from taking a 
whole group of actions contrary to his interests. The category includes 
the right to be free from discrimination based on raoe, sex, or marital or 
parental status; the right> certain standards of fair procedure (due 
process) before the school imp6ses penalties for violating its rules; the 
right to have his school records kept private (see Chapter 2); andH 
right to certam protections of the Fourth Amendment (which" forb 
most searches without consent, or a warrant). Although some of these 
rights arise from federal legislation and regulations of federal agencidS; 
most of them have been established by decisionstjf federal courts. Of the 
court-established rights, only those confirmed by. the Supreme Court 
can be viewed as final (and those too are subject to redefinition). Many 
of the rights claimed by students have been recognized by only one or 
more decisions in federal district or circuit courts, and recent ones at - 
that, so that students and school officials share a feeling of uncertainty 
about them. At this period students' rights are in flux. Though the pen- 
dulum may be swinging slowly toward protection of the rights of in- 
dividual students, it is not yet clear how far the courts and Congress will 

dpL^ ^P""' "'^ ^'^^ which established due .. 

process requirements for short-term susperision. predicted that "the impact upon public education " 

To herltr T h L '"^'^ legislatures, the 14.000 school boards and the 2.000.000 teachers 
system " In ^.^^%t^"/«^P°"-''le for the adminisftation of the American public school 
m7nisTrato« though. Gas-, requirements, apparently are not burdensome for school ad- 
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go in limiting the school's authority. The wise course for a principal is to 
learn the areas in which legal difficulties are likely to arise and to seek 
direction from the school board or advice from the superintendent and, 
if possible, the bo^rd attorney in developing policy in those areas. 

School law materials^ often make the pgint that students are entitled 
to due process, both substantive and procedural. Those legal terms sim- 
ply mean that any court that reviews school discipline will be concerned 
first with whether the rule was fair and secqndjyilh..whe|her it was 

. fairly enforced. One. section of this chapter deals with, a question of the 
basic fairness of school rules or substantive due process — the section on 
student expression^ The other sections discuss proce(h]ral 'due process- 
that is^, the niethods for enforcing school rules: corpbt^ punishment, 
suspension, expulsion, searches to uricove;r evidence of rule-breaking, 
lowering of grades, exclusion from - extracurricular activities and 
privileges, and cooperation with law enforcement authbrities. Readers 
should not be much concerned, howler, over whether a principle under 

^discussion involves procedural or substantive due process, since any acr 
tual disciplinary situation is Irkely to raise both issues. 

Regulating S^^ent Expression 

> Nekrly forty years ago in a case called West Virginia State Bd. of 
Education v. Bamette,'^ the United States Supreme Court settled the 
question of whether students have First Amendinent rights. They do^ 
extensive rights. Again in 1969 the CJourt madet the. same point in-^ case 
whose often-quoted passages, bear repeating here: * . 

Sytudents in school as well as out of school are "persons" under Our 
Constitution. They are possessed of fundamental rights which the 
State must respect, just as they themselves must respect their obliga- 
tions to the State .... First Amendment rights, applied in the light of 
the special characteristics of the school environment, are available to 
teachers and students. It can hardly be argued that either Students or 
teachers shed their constitutional rights to freedom of speech or ex- 
pression at the.schoolhouse gate.^ 

Since then various iQwer courts have defined students' rights of ex- 
pression to include speaking, writing, wearing insignig, placing adver- 
tisements, 'carrying signs, and distributing on or off school grounds 
material produced by themselves or others. The splectrum of topics on 
which they may express themselves is broad: school business (including 
sharp criticism of how it is handled), personal concerns such as sex and 
health, and social, philosophical, and political issues of every sort. 



2. 319 U.S. 624 (1942). 

3. Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969) [hereafter, 
Tinker J. - . 
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Their rights of expression are not unlimited, however. Courts do not 
accord students full First Amendment privileges. The reasons for this 
' are that, first, students are not adults, and second, they, function in the 
- necessarily limited setting of the school community. The Supreme Court 
. stressed both limitations in the Tinker case (quoted above), and the 
fourth. Circuit Court of Appeals, which has jurisdiction over North 
^ Larolina, has emphasized them also. The first time the Fourth Circuit 
• Court ruled in a school newspaper case, it stated that students' con-- 
stitutional rights are fewer than other citizens' rights and that high 
school students have fewer rights than college students-though it 
decided the case for the high school plaintiffs. In the' court's words: 
Free speech under the First Amendment, though available To juveniles 
and high school students, as well as to adults, is not absolute ahd the ex- 
tent of Its application may properly take into, consideration the age or 
maturity of those to whom it is addressed."" Courts fully recognize that 
the main business of the public school is fprmal education for its stu- 
dents and that nothing, however valuable in itself, should interfere with 
that goal. Thus activities that must be tolerated in public streets and 
parks or even OJ school grounds^ may well be forbidden in school 
corridors and classroon\s. 

Four types of students' expression can be forbidden— libel,'obscenity, 
material that can reasonably be predicted to cause.substantial disrupt 
tion of school, activities, and material that encourages actions that en- 
danger student health or safety. Unfortunately, the rule is far harder to 
apply than to state. Understanding the situation for.each of tl>ese areas 
mvolves some further explanation of legal principles and case holdings 
Libel IS not protected speech for anyone, student-or adult— and cer- 
tainly the school has a strong interest in keeping libel' out of school- 
sponsored publications, since schjool officials as well as the libeling 
writer may be held responsible for any resulting harm.e. Still, some 
school administrators te^d to see libel in what is merely strong criticism 
of their own or other people's behavior, or perhaps they forget the sub- 
stantial protection available under the law^ to those who criticize public 



4. Quartarman v. Byrd, 453 F.2d 54, 57 (4th Cir. 1971). 

5. Sword V. Fox, 446 F.2d 1091 (4th Cir. 1971). ' ■ - ■ 

6. W. L. Prosser, The Law of Tort. (St. Paul, Minn.: West Publishing Co. 1964), p 794 

rl: mT7 t-^': ^'"""^ U.S. 254 (1964),' in which the Supreme 

Court held that public officials may not recover for defamatory falsehoods concernirig their official 
conduct unless the allegations were made with actual malice-that i^; knowing that they were false 
or with reckless disregard of truth. Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967), extended the 
actua malice standard to those who defame public figures. School board members are public of- 
ficials/figures and superintendents almost certainly so. The only three courts to consider whether 
public school teachers are either public officials or public figures have divided. Basaricfi- v 

SmTmwi ,P7'«r ^ T' ""-^-^ ^•'""thian Television Corp., 583 

101 (Okla. 1978)-teacher is a public official under Timex. Franklin v. Lodge 1108 B P 0 E 
97 Gal. App. 3d 915, 159 Cal. Rptr. 131 (1979)_teacher neither a public official nor a public figure' 
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officials and public figures. Before censoring student explression as 
libelous, fhe principal should seek the advice of the school attorney. 

Obscenity presents a similar situation in one respect; that is, the cases 
on student expression indicate that school officials quite of tei^Hban as 
-obscene material that is not, in point^of legal fact, obscene. Defined in 
law, obscenity, at least for adults, i^ those expressions "which, taken as 
a y^hole, appeal to the prurient interest in sex, which portray sexual con- 
duct in a patently offensive way, and which, taken as a whole, do not 
have serious jiiterary, artistic, political, or scientific value."^ Material 
that is nierely cbarse and vulgar or even profane and indecent is not to 
be confused with obscenity, and it is not certain to what extept such 
nriaterial can he prohibited.^ Again, the principal should cofifer with the 
school attorney on whether certain material is sexually explicit or 
legally obscene before attempting to cfensor it.^° 

The third form of unprotected speech may be the most difficult of all 
to identify: When can a student's speech or action reasonably be predic- 
ted to cause substantial disruption? The principal's job is easiest when 
the expression has already occurred and has caused a disruption that he 
thinks is substantial. In that case, he can forbid further expression and 
be assured that a court will give him the benefit of any doubt as to 
whether what happened materially interfered with school activity. But 
often the principal learns of the expression before it occurs or is 
-publicized and predicts that it t^VZ cause substantial disruption. In that 
situation, courts agree that the principal can— in fact, rnust — prevent 
disorder if possible. The difficulty comes in getting agreement on what 
"disruption'! is and when it is reasonal^le to believe that it willoccur. Ex- 
amples from the cases may be helpful. \ 

In the following cases the court that reviewed the facts felt that the 
school official- overreacted, that his fear of disruption was unrealistic: 
Five students who had w^n black armbands as a protest of the Vietnam 
War were subjected to a few hostile comments from classmates and it 

One federal district court has held that a studc^nt, even though serving as vice-president of the stu- 
dent body, wa^ not a public figure, and it upheld administrators' decision to seize copies of the 
school paper libeling him. FV^ca v. Andrews, 463 F. Suppl 1043 (E.D.N.Y. 1979). But a state appeals 
couft found no tortious invasion of privacy in publication of University of Maryland basketball 
players' academic difficulties, since Ihe players were public figures; Bilney v. Evening Star 
Newspaper Co., 406 A.2d 652 (Md." App. 1979). 

8. Miller v. California, 413 U.S. 15, 24 (1973). 

9. Papish V. Board of Curators, 410 U.S. 667 (1973); Thonen v. Jenkins, 491 F.2d 722 (4th Cir. 
1973); Bazaar v. Fortune, 476 F.2d 570 (5th Cir. 1973); Vail v. B^. of Educ. of Portsmouth Sch. Dist., 
354 F. Supp. 592 (D.N.H. 1973); Jacobs v. Bd. of Sch. Comm'rs, 490 F.2d 601 (7th Cir. 1973), 420 U.S. 
128, tinted and dkmissed (1975); Frasca v. Andrews, 463 F. Supp. 1043, (E.D.N.Y. 1979)) ' • 

10. North Carolina attempts by statute to forbid the distribution to minors of material that is not 
obscene as to adults [G.S. 14.190.1(d), -190.7, -190.8, -190.10) (1979 Supp.)]— an effort that the Un- 
ited States Supreme Court found constitutional in Ginsberg y. New York, 390 U.S. 629 (1968). Ex- 
actly what can constitutionally be forbidden as to minors is still unclear, however, and at a 
minimum a court would have to determine that the material was forbidden before school officials 
could prevent its publication [G!s. 14-190.2 (1979 Supp.)]. - 
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was rumbred that other students might beat ^ejn up." Students had 

? ' ''^''^ ^ students (despite the 

distr butors warning not to do so) carried their copies into school. A 
nonstudent who was wearing signs and giving out leaflets on a. college 
campus had his signs torn, from his body and anonymous callers to the 
..campus police threatened violence if he was not removed. In five other 

■ b^PP P'-oduced no evidence pointing toward a distur^ 
bance The^simply asserted that, judging from the nature of the expres- 
sion., disnsigeien was likely to follow. The courts disagreed ' 

nr Hl instances, on the contrary, disruption either occurred 

or the courts concluded that it was reasonably predictable: A student Acl- 

■ luP" fF^TT^ ^^"dents told them to "go down there and 
take the park _ and the crowd obeyed, leaving one person dead and 

everal injured in a police confrontation.- Students gave out leaflets in 
Jpl Jf T '^^^^^^ that stated falsely that schoor was can- 

tight for their rights, prespmably againstschool authorities.'^ Students 
who were agitating both for and against nonrenewal of a teacher W 
^act planned a waUcout from.assembly. held press conferences on school 
grounds., _and walked out of class. >« Some abusive encounters had 

' nii r VTV'^ ^fr'"' '^"^'"^^ protesting the Vietnam War and 
other students and the principal feared violence because one-third Of 

- T^lnil^"^ body came from' military families (a North Carolina case). 
In another case th^ disturbance predicted was more subtlerconsisting of 
psychic harm to individuals. The editor of a high scht^l newspape 
t^^ht^ by individual questionnaire of students' sex attitudes 

the rP,^I R ' ^""T u and commenting on 

the results. His principal, however, forbade the survey for fear of emo- 
tional damage to some students. The Second . Circuit Court of Appeals 
after hearing expert testimony that studentsVight be harmed, upheld 
the prmcipal.20 !„ reviewing a principal's prediction of disruption, some 

11. Tinker, 393 U.S. 503 (1969). .- 

12. Sullivan v. Houston Indep. Sch. District, 307 F. Supp 1328 fS D Tex iqfiQ). fnr ut.. 
case, .w 333 F. Supp. 1149 (S.D. Tex. 1971) and 425 F M 1071 fSh C.> 197^ - 
Board of Education Granville Cen. Sch. D!strict,^7 ^^4^ (2d Cir^S 

13. Jones v;. Board of Regents, 436 F.2d 618 f9th Cir 1970) * 

l ^^l ^^^^^'^ University of California, 308 F. Supp. 832 (N.D Cal S) 
6. Speake v. Grantham; 317 F. Supp. 1253 (S.D. Miss. 1970) 

17. Norton V. Discipline Committee of East Tenn. State University 419 F 2d ig-i^fi^^ 
cert (ietned, 399 U.S. 906 (1970). ^"iveraiiy, ^ly r 1^5 (6th, Cir. 1969). , 

,18. Karp v. Beckeh, '477 F.2d 171 (9th Cir. 1973). 

19. Hill V. Lewis. 323 F. Supp. 55 (E.D.N.C. 1971). 

20. Trachtman v. Anker. 563 F.2d 512 (2d Cir. 1977) > ^ 
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courts have been persuaded that the«jchoors position was logically in- 
consistent because the offensive material' appeared elsewhere at school 
with no disruption.'^^ 'For example, a tenth-grade student's ex|)ulsion for 
possession of obscei>i^y was reversed when he proved that the words 
judged obscene also appeared in a copy of Harper-s magazine in the 
school library and in The Catcher in the, Rye, which was required 
reading for eighth-graders 'at the school.^^ 

If the principal learns of or foresees seriouis disruption or any violence, 
then of course he must act immediately to stop it. But if his concern is 
less serious, it should be met by regulating the time, place, and manner; 
of student expression .rather than by forbiddihg it altogether. The 
Supreme Court has held that school authorities may regulate time, 
place, and niariner without abridging First Amendment rights, For in- 
stance, ^students certainly could be kept ifrom giving ;out literature or 
. making speeches during classes or assemblies. JPerhaps they can even be 
. reljuired to submit all material to the principal before distributing it 
; (but see the discussion on pages 42-43 or? legal requirements for such a 
-provision);' But there is a fine line that eacji'principal will have to judge 
between regulating student activity reasonably, so that it does not inter- 
fere with the school's main business, and burdening students with 
regulation to the point where their rights of expression are lost or 
greatly diminished. As the Supreme Court said when it struck down a 
city ordinance that allowed distribution of pamphlets in streets but not 
in alleys, a citizen has tlie right to exercise the First Amendment in all 
appropriate places, and that right should not be denied through at- 
tempts to confine expression to a few places.^^ Any regulation, therefore; 
should be precisely tailored to its purpose of keeping order, so as not to 
discourage student expression further than necessary. 

The fourth type of prohibited speech was recently, identified by the 
Fourth Circuit Court of Appeals. (North ^arolina is in the fourth cir- 
cuit.)„ Th^ case, William^ v. Spencer,^^ concerned distribution of a paper 
containing an advertisement for drug paraphernalia. The principal ^nd 
other school officials felt that the ad violated the part of the school 
policy on distribution of literature forbidding material that "encourages 
actions which, endanger the health or safety of students." The trial and 



2L Vou^ht V. Van Buren Public Schools, 306 F. Supp. 1388 (E.D/Mich. 1969); ChanningClub v. 
Board of Rej^ents, 317 F. Supp. 688 (N.D. Tex; 1970); Peterson v. Board of Education, 370 F. Supp. 
1208 (D. Neb. 1973); Bazaar v. Fortune, 476'F.2d 570 (5th Cir. 1973), rehe(iriv{]^enj)anc (on another 
>)int), 489 F.2d 225 (5th Cir. 1973). cert, denied, 416. U.S. 995 (1974). 
' 22. Vou^ht V. Van Buren Public Schools. 306 F. Supp. 1388 (E.D. Mich. 1969). 

23. Grayned v. City of Rockford, 408 U.S. 104.(1972): *. • 

24. Schneider v. Irvinjfton, 308 U.S. 147 (1939). In Solid Rock Foundation v. Ohio State Univer- 
sity. 478 F. Supp^96 (S.D. Ohio 1979), the court struck down a policy that confined distribution of 
the plaintiffs paper to ei^ht points on campus while the official student newspaper was distributed 
at 145 points. , , - 

25. — F.2d— (4th Cir. 1980); [No. 7^1590. June 12. 1980].' 
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appellate coyrts agreed that the ad violated the policy and that the 
policy was not anf u^ limitation on students' free-speech 

rights. The appellate CQurt also noted that (1) "commercial speech" such 
as advertising often ia not given as much protection as other types 
^ of, speech, arid (2) the time limits set in the school policy for appealing 
principals' or the superintendent's decisions in ^uch matters were 
• reasonable. , - - - 

An issue that arises regularly is whether schools can at least control 
official, school-financed publications. Courts have unanimously said no. 
It may seem only fair, on first consideration, that schools should have 
total or at least greater control oO^r what goes jn to the school newspaper 
than into individual students' oPoutsiders' productions, but every court 
with which I am fam'iliar that has considered the matter has decided 
otherwise. In probably the earliest major dewBion, a state college presi- 
dent refused to allow the paper to criticize the goverhor or state legisla- 
tors on the theory that they were the owners of the paper and n.o paper 
would criticize its owners. The court found the president's rule unrea- 
sonable. It announced the principle that is still followed: Once the insti- 
tution establishes a forum for the, expression of ideas, it may not pick 
and choose among the ideas sought to be expressed.^^ Cases since then 
have upheld the right\bf students to place ads on controversial political 
subjects in the school paper,^? to publish works by both students^s and 
outsiders29 lhat are distasteful to school authorities, and to -criticize 
the authorities themselves in the paper. The same conclusion was 
reached— that financing is irrelevant to cbritrdl, eveji in the difficult situ- 
ation in which the editors violated state law and thus made both them- 
selves and school^ officials subject to possible criminal charges.'^^ 
■ Even when the ideas expressed are repulsive to thejdeals of the 
educational institution, courts refuse to let authorities censor the 
publication or cut off its financial support.^^ Q^r own federal circuit 
court of appeals has twice ruled on the point. In a 1973 case, Jo?/?zer v. 
Whiting, the court required the chancellor of North Carolina Central 



26. Dickey v. Alabama Bd. of Educ, 273 F. Supp. 613 (M.D. Alk. 1967), vdcatvd qs woof anb. 
now., Troy State University v. I>ickey, 402 F.2d 515 (5th Cir. 1968). 

27. Zucker v. Panitz, 299 F. Supp. 102 (S.D. N.Y. 1969). 

28. Bazaar v. Fortune, 476 F.2d 570 (5th Cir. 1973); rehearing en bmic on another point, 489 F.2d 
225 (5th Cir. 1973), cert, denied, 416 U.S. 995 (1974). 

29. Antonelli v. Hammond, 308 F. Supp. 1329 (D. Mass. 1970); • 
* 30. Trujillo V. Love, 322 F. Supp. 1266 (D. Colo. 1971). .. / 

31. Korn v. Elkins, 317 F. Supp. 138 (D. Md. 1970)-court held state law criminalizir^ HaK 
desecration unconstitutional as applied to depiction of burning flag on newspaper cover. 

32. Jovner.v. Whiting, 477 F.2d 456 (4th Cir. 1973)-paper' urged exclusion of whites from 
predominantly black school; Panarella v. Birenbaum, 32N.y.2d 108, 343 N.Y.S.2d 3S3 (1973)— paper, 
printed articles attacking religion. ' • 

33. 477 F.2d 456 (4th Cir. 1973). 
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University to continue financial , support of the: student newspaper 
despite the editor's advocacy df racial segregation. The chancellor 
argued that, in addition to being offensive, the paper s position could not 
be supported with state funds without violating the Fourteenth Amend- 
ment and the Civil Rights. Act of 1964. The federal district court agreed, 
but the appeals court differentiated between action and mere advocacy, 
ruling that the latter cannot be suppressed! While conceding that. in- 
stitutions need not establish papers and can stop publishing an es- 
tablished paper for reasons unrelated to the First Amendment, the court 
concluded, "But if a college has a student newspaper, its publication canr 
not be suppressed because college officials dislike its editorial com- 
ment." On.the other hand, the ccf\irt Readily agreed that the university 
CQjuld blpck the editor's intention to^allow only American blacks to work , 
on the paper and only black businesses to advertise. There is no reason' 
to think the holding would hav^ been different for a high school paper. . 
In a second case,^** the federal Fourth Circuit Court of Appeals applied 
the doctrine that a public faru^j^nce established, cannot be closed to an 
article on birth control in a higRschool paper. The court rejected 1^oth 
the school board's arguments that (1) students beneath the compulsory 
attendance age are a captive audience to whom the public |orum doc- 
trine is inapplicable, and (2) the proposed article undermined the board's 
authority over curriculum. (Board policy forbade the teaching of birth 
control.) The cases make the same point repeatedly: Once the school in- 
vites students to air their views — whether through newspapers, literary 
magazines, speaking programs, or bulletin boards— the door is open and 
must remain open to expression of every kind with the four exceptions 
noted above. 

' What may a school do, tlien, to regulate student expre'&sion? The 
Fourth Circuit Court has stated in three decisions that it would not ob- 
ject to a properly drawn school regulation requiring, material to be 
reviewed and approved by a school official before distribution. But 
soi'ar the court has not approved a specific school prior-review policy, 
since in each of the three cases it struck down the regulation under 
review as improper in one or more respects. In the second case the court 
set out these critet'ia: / . 

Such prior restraints must contain precis© criteria sufficiently 
spelling out what is forbidden so that a reasonably intelligent stu- 
dent will know what he may write and what he may tiot write. 

A prior restraint system, even though precisely defining what 
may not be written, is nevertheless invalid unless it provides for: 

(1) A definition of "Distribution" and its application to different 
kinds of material; , . 

.34- Gambino y. Fairfax-County School Board, 564 F. 2d 157 (4th Cir. 1977). 
:^5. Quarterman v. Byrd, 45.3 F.2d 54 (4th Cir. 1971); Baughmati v. Freienmuth, 478 F.2d 1345 (4th 
Cir. 197.3): Nit'zbcrg v. Parks. 525 F.2d .378 (4th Cir. 1975). 
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(2) Prompt approval or disapproval of what is submitted; 
. (3) Specification of the effectof the [school officiaFs] failure to act 
promptly; and, • ' 

(4) An adequate and prompt appeals procedure.^^ 

JThe most recent of these three cases^^ illastrates how difficult it will 
.; be to draft a valid regulation. The school policy called for the principal to 
review all material before distribution and to forbid^distribution of libel, 
obscenity, or material that -would cause substantial disruption. The 
court inyalidated the school's policy on the following grounds: (1) The 
policy neither defined "substantial disruption" and "material inter- 
ference" with schoql activities nor described the criteria the principal 
should use in predicting such eventualities. (2) Its definition of "libel" 
was broader than the United States Supreme Court's definition in a 
landmark libel case.3®(3) Its procedure for reviewing the principal's "deci- 
sion <fas not clear enough, nor was the review'quick enough (it was to, 
take place at thie next regularly scheduled meeting of the school board). 
(4) Last, the policy did not specify that the student could appear during 
the review process to argue his case. Besides Anting oiiT these errors, 
the court recommended that a student/faculty committee be created to 
decide where on school property material colild be distributed, what 
type of material nwght distract and disrupt, and how serious a disrup- 
tion would justify banning the material. It is perhaps possible, by 
following the court's advice, to draft a policy on prior submission that 
will be acceptable to the Fourth Circuit Court, but doing so will require 
considerable effort and probably an attorney's help. 

School officials can expect greater succeas if they try to forbid sales or 
solicitations on school grounds. The decisions in threecases, one of them 
from North Carolina, have held that students' rights are not violated by 
rules against students selling items or asking for money or against com- 
mercial enterprises doing business at school. One court saw students as 
a captive audience to be protected from appeals for money, claiming that 
students who solicit are directly competing with the school for other 
students' time and attention. Another found no violation of a busi- 
nessman's First Amendment (free speech) rights in a university rule 
forbidding commercial solicitation in residence halls.^o the third, a 
No^h Carolina student sued for the right to sell his own paper at school 
ana^also to form a Free Press Club, one of whose major activitiesAvould 
be selling a variety of newspapers. The federal district court upheld the 

36. Baughman v. Freienmuth, 478 F.2d 1345 (4th Cir. 1973). 

37. NiUberK v. Parks, 525 F.2d 378 (4th Cir. 1975). 

38. New York Times V. Sullivan. 376 U.S. 254 (1964). 

39. Katz V. McAuIay, 438 F;2d 1058 (2d Cir. 1971), cerf. dimied, 405 U.S. 933 (N^1972). 

40. American Future Systems. Inc. v. The Pennsylvania SUte University. 464 F. Supp. 1252 
(M.D. Pa. 1979). 
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principars refusal, which was based on school board policy forbidding 
sales on school property^ The court saw no First Amendment issue at 
stake, • noting that the board was merely exercising its statutory 
authority^i to regulate charges.42 n ^^s probably significant that in each 
case the school rule was of long standing and unrelated to a desire to 
suppress expression. 

In most instances's'chpols are free to discipline students whose forms 
of expression cause disruption— though of course they cannot punish a 
student simply because others react badly to his opinions. (In fact, they 
are required to make reasonable efforts to protect a student in that- 
situation.^3) ^ slight majority of the cases the courts have concluded 
that a student can be punished for violating a school rule against dis- 
tribution of literature, even if the rule is later found unconstitutional,^^ 
but the Fourth Circuit Court is among the minority that hold to the 
contrary.^^ Therefore, before taking disciplinary action against a stu- 
dent, a North Carolina principal should be confident that the rule the 
stlident broke is constitutionally valid. Nearly all courts^^, would agree 
that students can be disciplined for'disobeying valid rules regulating ex-/ 
pression or, even without a rule, for deliberately causing disruption of ^ 
school activities. 

Corporal Punishment 

Corporal punishment, defined broadly as any form of punishment 
that inflicts physical pain,^^ is a disciplinary method used particularly 
often in North Carolina. One national poll of teachers cited 70 per cent of 
the respondents from the South as havingmsed corporal punishment in . 
the preceding year, compared with 54 per cent of respondents from tHe 



. 41. N.C. Gen. Stat. § 115-35(f) (1978), . . 

42. Cloak V. Cody, 326 F. Supp. 391 (M.D.N.C. 1971), vacated an moot, 449 F.2d 781 (4th Cir. 1971). 

43. Jones' v. Board of Regents, 436 F.2d 618 (9th Cir. 1970); Shaniey v. Northeast Indep. Sch. Dis- 
trict; 462 F.2d 960 (5th Cir 1972), 

44. Schwartz v. Schuker, 298 F. Supp. 238 (E.D.N. Y. 1969); Baker v. Downey City Bd. of Educa- 
tion. 307 F. Supp. 517 (CD. Cal. 1969); Graham v. Houston Indep. Sch. District, 335 F. Supp. 1164 
(S.D. Tex. 1970); Sullivan v. Houston Indep. Sch. Dist, 475 F.2d 1071 (1973). f 

45. Scoville v. Board of Educ. of Joliet Township High Sch. Dist. 204, 425 F.2d 10 (7th Cir. 1970), 
cert, denied, 400 U.S. 826 (1970); Fujishima v. Board of Education, 460 F.2d 1355 (7th Cir. 1972); 
Nitzberg v. Parks, 525 F.2d 378 (4th Cir. 1975). 

46. In Karp v. Becken, 477 F.2d 171 (9th Cir. 1973), however, the court invalidated a student's 
suspension, holding that it was proper to keep him from expressing himself under the '^cir- 
cumstances but not to punish him for trying. The court said, "The balancing necessary to enable 
school officials to maintain discipline and order allows curtailment but not necessarily punish- 
ment." 

47. . Usually, corporal punishment means paddling, but incidents of slapping, jerking, hair- 
pulling, etc., also occur. I also include in the definition punishment in which the punisher does not 
touch the student-rsuch as forcing 4iim to eatcigarettes, to stand for long periods, to run laps, or to 
do push-ups, each of which has been reported in news stories. Corporal punishment does not include 
physical restraint of a student by a principal or teacher to prevent harm to the student, another per- 
son, or property; nor does it include actions taken in self-defense. 
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Midwest and 34 per cent from the EaSt.^s The North Carolina Associa- 
tion of Educators reports that it helps to defend about 35 teachers pej 
' year who are accused of excessiye corporal punishment/^ While onlj 
five states forbid corporal punishment by state statiite,^" North Caro- 
lina is apparently unique in its refusal to let local boards of education 
, forbid it if they wish. These facts indicate that corporal punishment is 
; ■ and will continue to be a problem for North Carolina principals. For 
their own sake and their teachers' sake, they ne^d a clear understand- 
ing of the legal issues involved. 
Corporal punishment may no longer be a matter of constitutional law., 
. In 1977 the United States Supreme Court-held in Ingraham v. Wright, 
first, that the Eiehth Amendment (forbid^ingcruel and unusual punish- 
ment) does not a^ply to schools and, second, that whileirorpural punish- 
ment does to some extent deprive a sifufient of the liberty guaranteed by 
the Fourteenth Amendment, fie need not receive any prior due process 
such as a warning or a hearing. On the second point, the Court said that 
the existence of state law remedies (typically, civil or criminal assault 
and battery charges) provides after-the-fact due process that is suf- 
ficient protection from unreasonable force. Since that decision, almost 
no litigation on corporal punishment has occurred in the federal courts. 
Our own circuit ceurt of appeals, however, has reopened the door that ' 
the Supreme Court-seemed to have closed. In a recent case the Fourth^ 
Circuit held that in rare circumstances corporal punishment could 
violate the federal Constitution— that corporal punishment might de- 
prive a student of "substantive due process." That would be true, the 
court said, when "the force applied caused injury so severe, was so dis- 
proportionate to the need presented, and was so inspired by malice and 
sadism rather than a merely careless or unwise excess of zeal that it ' 
amounted to a brutal and inhumane use of official power literally shock- 
ing to the conscience." The case was.seht back for a trial on whether such 
a situation had existed." 

In most cases, the area is governed by state law in North Carolina 
specifically by G.S. 115-1^: ' 

Principals, teachers, substitute teachers, voluntary teachers, 
teachers' aides and assistants and student teachers in the public 
schools of this State may use reasonable force in the exercise of law- 
• ful authority to restrain or correct pupils and maintain order. No 
„, county or city board of education or district committee shall 



48. "Theorists Seek Roots of South's Violent Tradition," Raleigh Neu-n ami Obsi'rvi'r, November 
24, 1975, p. 1, " ■ :' 

49. "If You Spank 'Em, Pay Your Insurance," North f^roliiw Educntwu (November 1977), 12' 

50. "State Uw and the Status ftf Corporal Punishment in the Schools," hieiiwiHti/ i>i Edm;',ti„i, 
(Cambridge, Mass.: Center for Law and Education, September 1978), pp 52-53 

51. 430 U.S. 651 (1977). 

52. Hall v.. Tawney (No. 78-1553, May 9, 1980). " " 
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promulgate, or cbnti iue in effect a rule, regulation or bylaw which 
prohibits the use of such force as is specified in this section. 
The statute is bro^d/It permits a wide variety of school personnel to ad- 
minister corporal punishment and forbids any board t'o^prohibit corporal 
punishment entirely. The privilege to tjse forpe is limited to "reasonable'' 
fprce, but the statute does not define this terrh. Early North Carolina 
case law, however, tells ts that, at a minimum, force is unreasonable if 
it rs actuated, by malice or anger^^ or causes jJermanent injury. ^< 

School boards may ado]3t policies regulating and in effect limiting cor-" 
poral punishment, and mafiy have done so. Most North. Carolina school 
units revised their policies in 1975 to comply with a federal coCirt 
decision^^ that required certain steps before using corpqral punishment. 
Although the decision in Hgraham (1977) overruledt'tbe earlier<case as to- 
the constitutional necessity for such requirements? many units retain 
them because they consider the procedures to give the best possible l^gal 
. protection against suits sbeking state law remedies for excessive cor- 
pofal punishment. y 

A policy that seems uni\jersal is to require that a second adult be pre- 
sent when the punishmentlis admjnistered.'The benefits of the practice 
are obvious: The second adult can see (and later bear witness, if 
necessary) that the. punishing official is riot carried away by anger or 
malice and does notJnf lict sei^ious injury. Practice does vary on the iden- 
tity of ^the two adults. Jn soite units 'teachers handle corporal punish- 
ment, witnessing for each other. In others the principal inflicts it, using 
his secretary or other office ^taff as witnesses. The statute allows a 
pumber of persons besides tea(ihers and principals to administer punish- 
ment; still, it is my opinion that a unit-takes...an unnecessary risk if it 
gives substitute teachers, student teachers, aides, or volunteers that 
authority. The regular teacher and the principal are the persons most 
likely to be; prof es&ionally competent to discipline (and to be perceived 
by a judge or jury as competent), v / • 

Some^ board or individual sclipol. policies contain such; reijuirements as 
these: ' v ^ . - ^ 

—That students be warned oi the possibiHty of corporal punishment; 
—That other, lesser forms of punishment be used fir^t;:' ' , 
T-That the parts of the body to which punishment is administered be.' 

confined to those named; ^- ; 

—That the method or instrument to be used be as specified; to the;exclu- 

sion of others— for instance, paddling but no slapping; 
—That the amount and frequency of^Jlfnishment be as Specified; 
-^That each incident be documented by fVritten report td^he principal 

and o ften the parents. ^ ' 

53. State V. Stafford, 113 N.a 635, 18 S.E. 256' (1893). ^' : . 

54. Drum v. Miller, 135 N.C. 204, 47 S.E. 421 (1904). : ; , ' 

; 55. BSker v. Owen, 395 F. Supp. 294 (M.D.N,C;i975), summdHly nffd, 4©' U.S. 907 (1975). 
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Despite the breadth of the North CaroHna statute and the usual ab- 
sence of a constitutional issue, corporal punishment can produce several 
kinds of litigation. First, the person who administers it can be charged 
with either civil pr cri^minal assault and battery. Charges of this sort are 
brought and reported in the papers several times a year in North 
Carolina, but there has been no reported case pf a judgment against 
.North Carolina school personnel in modern times.'^^ Still^since suits suc- 
ceed occasionally in, other states, principals must recognize that such a 
suit is possible. Second, the individual may be charged with child abuse 
under G.Sr 14-318.2 or -318.3 (certain kinds of child abuse are a felony). 
Three North Carolina teachers in two separate instances have been con- 
victed of child abuse in state district courts.'^' Although in both cases the 
convictions were overturned by the superior court, this form of suit also 
remains a possibility. 

A third possibility is dismissal for, insubordination or for failure to 
comply with a board of education policy. This has occurred in the state 
twice recently. A Winston-Salem teacher was dismissed for failure to 
follow the unit's rules on corpbral punishment. The North Carolina 
Court of Appeals upheld the dismissal, finding that local policies on cor- 
poral punishment do not violate the state statute permitting the practice 
and that a teacher's refusal to comply with local-policy is a proper basis' 
for termination. 5« In {he second case, a Chario^lp teacher was dismissed 
for insubordination when she disobeyed her priricipars order to stop cor- 
ppral punishment of her orthopedically handicapped students.'^^ 

Suspension and Expulsion 

A newly revised state statute, G.S. 115-147 (revised 1979), sets out 
some, though not all, of the procedure that must be followed in 



56. The Raleigh Nc^rs ami Oh^vrrn' (March 26, 1980) did report' an out-of-court settlement be- 
tween an^vlementarv school principal in Taylorsville, North Carolina, and the parents of a l;^year- 
old hoy whom he had spanked.. Hie amount was reported t(^ he Under $1,000.. 

57. In Stated'. Mesh^w and St^te v. Sco^^ins (N.C. Dist. Cl., July 18, 1977), two Bladen County 
teachers were convicted. They appealed to superior court, where the charges were dismissed for 
lack of evidence. Raleigh Netrs and Obmwr, Octoher 11, 1977. IntefestinKly, a dbctor'and the 
coirnty ^director of social services hrouKht the charges, not the parents. In the second case, a Lenoir 
Co'iinty teacher was convicted in district court in May 1978, hut the conviction was reversed in a 
jur^' trial six months later. Raleigh AV//'.s- (wd^ibsvrrer, Novehiber 7, 1978, p. 25, and Novemher 9 
i97Ji.p^29. . . ' 

' 08, Kurtz V. Winston-Salem/Forsyth County Board of Education, 39 N.C. App. 412, 250 S.E.2d 
718 (1979). Mrs. Kurtz s dismissal was based on three of the ^jrounds set out in G.S. 115-142(e)(l)— 
inadequate performance, insubordination, and failure to comply with such reasonable require- 
ments as the hoard may prescribe. The court found only the third charge to be .supported by the 
evidence. 

59. Ba.xter v. Poe, 42 N.C. App. 404 (1979), Mrs. Baxter was charged with inadequate perfor- 
mance, insubordination, neglect of duty", and failure to comply with the.))oard's reasonable require- 
ments. The court found substantial evidence of all charges in the bearing testimony on the teacher's 
corporal punishment practices. 
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suspending or expelling a public school pupil. The statute now requires 
the local board to adopt written conduct rules and discipline procedures 
and to distribute them to students and parents each year as school 
begins. The principal acting alone may then suspend a student for ten or 
fewer days for willfully violating rules. If the suspension is to be longer 
than ten days, the superintendent must give prior approval. But for a 
long suspension, the student or parent h^s a right to appeal the decision 
to the school board. (Previously, case law had indicated that students 
had such a right but state statutes were unclear.) A student suspended 
for ten days or fewer need not lose much academic credit, since he must 
be permitted to take quarterly, grading period, or semester exams 
-.missed during his sj^pension. For the first time, state law seems to per- 
mit expulsion— that is, permanent exclusion from schooL^" A child of 
fourteen or older who is convicted of a felony and whose pfesence in 
„ school clearly threatens the health or safety of others may be expelled. 
The statute further provides that the school may suspend or even expel a 
child with specialneeds without incurring an obligation to continue ser- 
vices during the disciplinary period unless the child's offense was caused 
by neglect of his special need. 

Federal constitutional law as well as state law affect-s discipline 
procedures, so that a good deal of settled law on suspension/expulsion is 
not reflected in the statute. In a recent case the United States Supreme 
Court concluded that^ven students suspended for brief periods deserve 
to have certain basic rules of fairness (due process) applied to them.^' As 
a result of that case, students suspended for any period at a\\,^^ no mat- 
ter how brief, must be told what they are accused of (oral potice is ade- 
quate) and what the evidence against them is if they deny the charge, 
and then must be given a chance to explain. This "hearing" may be im- 
mediate and wholly informal. Moreover, the Court recognized school 
authorities' need to act quickly in dangerous circumstances. If the of- 
ficial fears that the student's "presence poses a continuing danger to per- 
sons or property or an ongoing threat of disrupting the academic 
process," he may suspend the student summarily and exchange explana- 
tions later. These due process requirements are minimal, but they must 
be observed in all suspensions. 

, When :moi:e Ts at stake, as in long-term (more^than 10 days) suspen- 
sions or. in expulsions, the courts give students greater protection. It is 
generally accepted that a student has a constitutional right to a formal 



60. Formerly, G.S. 115-'147 used the terms "suspension" and "dismissal." The'Attorney General's 
staff interpreted "dismissal" to mean a suspension that lasts until the end of the school year. The 
new statute uses the word "expel" without definition, but its title (N.C. Sess. Laws 1979, Ch. 874) 
and the Attorney General's staff interpret expulsion as permanent exclusion from school 

61. Goss V. Lopez, 419 U.S. 565 (1975). 

62. "Suspended" here means excluded from school attendance rather than the nui^»us dis- ' 
ciplinary techniques (jrouped under the term "in-school suspension." 
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hearing before being excluded from a public school for a^ng period «3 
Besides the hearing itself, the school must forewarn the student of the 
kind of behavior that merits long-term suspension or expulsion and 
then, if he commits an offense that is grounds for such exclusion, send 
him specific written notice oTthe charges against him and the evidence 
The hearing decision must be supported by the evidence. Other rights 
are less clearly established. In the interests of a fak hearing, for in- 
stance, it is best to have a person.other than the school official who was 
involved in the misbehavior serve as the trier of facts, but the courts are 
. nearly evenly divided on whether having a person who is'involved in the 
matter conduct the hearing invalidates it. Legal opinion is similarly 
divided on a student's right to use an attorney at the hearing and 
whether the^^tudent must be allowed to question the persons who accuse 
him of misconduct. (It is clear that the rules of evidence that apply in a 
courtroom need not be followed in the hearing.) One federal court case 
from the Western District of North Carolina has said that students do 
have rights to an attorney and to cross-examination.^" Though it cannot 
now be said that these rights and certain others in dispute are legally re- 
quired throughout North Carolina, a prudent principal and school board 
will grant very considerable due process to students threatened with the 
severe discipline of long-term suspension or expulsion.^s , ^ 

Lowering Grades 

Quite frequently a student's misconduct adversely affects his grades 
for a range of reasons. The first, simplest explanation is that absence or 
lateness usually makes it impossible for him to master the material as 
well as if he had been present. This is a natural consequence that occurs 
even when the school does not interfere with the student's academic ef- 
forts. But in some instances school policy adds to the natural conse- 
quence by refusing to allow graded work assigned during an unexcused 
absence to be made up. Still a third possibility not uncommon in North 
Carolina is that the school may subtract points from the student's final 
grades for misconduct or absences, excused or unexcused, whether or 
not work has been made up. The effect on grades of this practice may 
vary from trivial to the extreme that existed in o^e unit several years 
ago in which every student suspended for as,\ much as ten days 
automatically lost enough poi-nts to prevent his gaining semester credit v 
in any subject. 



6,1 Dixon V. Alabama State Bd. of Education, 294 F.2d 1.50 (5th Cir. 1961). pitcd apiirovinKlv in 
aoss V. Lopez, 119 U.S. .565 (1975). .it,. 
64. Givens.v. Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 

6,5. For a Kood discussion of the procedural aspects of discipline, see Robert E. Phav "Student 
Discipline. Procedural Issues," in Ralph D. Stern (ed.), The School Prim-i,,„l n,i,l /A,' (Topeka- 
4ational Organization for Le^al Problems in Education, 1978). 
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In the situation first- mentioned— when the school does nothing- 
there is no legal issue. As a matter of school or individual policy, a 
teacher could volunteer to help a student make up missed work, but 
there is no obligation to do so in most instances. One possible exception 
concerns certain children with special needs, G,S, 115-374 requires that 
a child with special ijeeds who is suspended or expelled be provided ser- 
vices outside school if his disruptive conduct was caused by the lack of 
proper medication or appropriate educational or ambulatory services. In 
those presumably few cases, the school is legally obligated to help the 
student master the work that went on in his absence. The principal 
should remember too that federal regulations require schools to treat 
pregnancy and (^Idbirth like any other temporary disability,^^ so that 
pregnant students must be helped to make up work missed if other dis- 
abled students are assisted. 

But when the school goes further, either by refusing to accept made- 
up work or by lowering grades, legal issues arise. The General Assembly 
partially resolved one issue through its revision of the suspension 
statute, G,S, 115-147, in 1979, The statute now requires that "a student 
suspended pursuant to this subsection [on suspensions of ten or fewer 
days] shall be provided an opportunity to take any quarterly, semester, 
or grading period examinations missed during the suspension period," 
Thus, to that extent, a school administrative unit or school no longer 
may refuse students' requests to make up work and gain credit for it. 
The law does not address t\voypth.er issues: whether less important 
graded work missed during a sgt^rt: suspension can be made up, and 
whether work missed duringVa ionger suspension can be made up. 
Presumably it is still within school officials' discretion to decide these 
questions. There should, however, be a uniform policy for the entire 
unit, , so that all suspended students are treated alike. 

The final issue is whether the school may go so far as to reduce grades 
to penalize a student for absences or misconduct. A recent informal 
opinion of the North Carolina Attorney General states that school-im- 
posed academic penalties for absences are permissible, whether the ab- 
sences are excused or not. Thus the opinion finds valid a policy reducing 
a student's grades so many points for ^ach day absent, whether absence 
was due to suspension, truancy, or illness. But the opinion does advise 
against reducing grgde^ for any misconduct that does not produce ab- 
sence. The AttorneyXjerTeral's conclusi^i^ is that absence may be 
penalized through grades but bad behavior may not, because the former 
directly affects academic work while the latter does not/' . , 



. Bt). HEW regulations under Title IX of the Education Amendments of 1972, appearing in 45 
r.RR, § 8f^,40(b)(4) (1978), . ^ 

B7. Li^tter to James L Newsom. attorney for the Durham County Board of Education, August 17, 
197,9. ' / 
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There is no case bindi^ in North Carolina to that effect, however, and 
several decisions from o^jer jurisdictions reach a different conclusion. 
When the issue arose in New Jersey, the state commissioner of educa- 
tion (who has judicial powers) held that grades may not be used to 
penalize truancy or absenteeism.«8 The Court of Appeals of Kentucky in- 
validated a school policy that deducted five points from final grades for 
each urtexcused absence. The court held that the state statute on suspen- 
sion exhausted the possibilities of punishment for suspension, so that 
the plaintiff-student whose absence was due to a suspension could not 
lawfully be further burdened by the grade reduction.^^ The Illinois ap- 
peals court has considered the question twice. The first time it upheld a 
policy reducing grades in each subject by one letter for each day of 
truancy,'^ but later it reversed a lower court's dismissal and ordered 
trial on behalf of a student whose grades had been reduced 3 per cent for 
an unexcused absence.'^ A Colorado court also held that a school dis- 
trict's policy denying credit for more than seven unexcused absences ex- 
ceeded its authority. '2 These cases from other states, the uncertainty 
about the practice among school lawyers, and the willingness of stu- 
dents to litigate to protect their grades'^ should caution North Carolina 
school officials about the legality and wisdom of grade-reduction 
policies. 

Exclusion from Extracurricular Activities''^ 
Forbidding a student to take part in school-sponsored nonacademic 



fi8. Minorics v. Board of Education of the Town of Phillipsburg. New Jersey Commissioner of 
Education (March 24. 1972). 1972 New Jersey School Law Decisions 86. ' 
H9. Dorsey v. Bale. .521 S,W,2d 76 (Ky, App. 1975). 

70. Knight v. Board of Educ. of Tri-point Community Unit Sch. Dist. No. 6J, 38 111 Ann .3d 603 
348 N.E. 2d 299 (1976). 

71. Hamer v. Board of Educ. of Township H. Sch. Dist. No. 113, .383 N.E.2d 231 (111, App. 1978). 
Perhaps the court's reversal resulted from the ^rhitrary nature of the school's penalty. Although 
the plaintiff left school for an emergency and brought an explanatory note from her parents the 
following day. the policy was enforced against her. 

72. Gutierrez v.Dtero County Sch. Dist. R-l, 58.5 P.2d 935 (Colo. App. 1978). 

73. "It is clear that, until some additional case law is developed, no definitive legal answer can he 
supplied to the question. 'Can a student's grade legally be lowered for unexcused absences?'" "Stu- 
dent Grades and School Discipline— A Phrlosophicai .^iWMLegal Question," XOLPE School Latr 
Joitnmf 7. no. 2 (1977). 151-52. ^ "' ' ■" 

"Whether a student may be denied credits because of poor deportment is not an easy (juestion to ' 
answer. The courts are very reticent about permitting hoards to withhold credits which the stu- 
dents have earned." L, Peterson. R. Rossmiller. and M. Volz. The Law ami Public School Opcnrthw ■ 
2<i ed, <New York: Harper & Row. 1978). p. 368. 

74. A report appeared in Edncatio}, USA (September 3. 1979). p, 2. of a suit filed in federal dis- 
trict court challenging the Virginia Beach school system's policy. The plaintiff missed 34 t'lass 
periods and was for that reason retained in the tenth grade though her grades were Bs and Cs. 

^ 75. For a good though now somewhat dated discussion of the subject, see Edward L. Winn, III. 
''U'gal Control of Student Extracurricular Activities." Sc//oo/ Late Bullviiu 7. no. .3 (Chapel Hill. 
N.C.: Institute of Government. July 1976). . ' 
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activities may commend itself to the principal as a form of discipline less ' 
drastic and possibly even more effective than corporal punishment, 

V/ suspension, or expulsion. Principals are justified, with few exceptions, 
in relyii^ on their legal right to use this form of punishment. Exceptions 
arise in two kinds of situations: when the punishment is applied dis- 
. criminatorily, and when the court concludes that exclusion from ac- 
tivities will be a substantial harm to the student. In the latter case, due 
process must be observed before discipline is imposed. 

The great majority of cases on exclusion from extracurricular ac- 
tivities do not deal with whether it is a proper means of punishing a stu- 
dent who deserves punishment. Instead, their centfal issue is whether, 
the student or class of students deserves punishment of any kind. Most 
of the cases involve rules forbidding currently or formerly married stu- 
dents from participating in extracurriculars. Early cases usually held 
such rules valid. A 1960 case from. Michigan wa;s typical. "^^ In it two out- 
standing students had each married during the summer vacation. Both ' 
were of age to marry and had been assured by the principal, on their in- 
quiry, that no school penalties attached to marriage. Nevertheless, ten 

. days after the second marriage, the school board enacted a policy confin- 
ing the participation of married students to academic activities alone. 
The board based its policy on a desire to keep the students from exerting 
a bad influence on their peers and to require them to devote full time to 
their new family responsibilities. Although the students were represen- 
ted by the Michigan Attorney General, both the trial court and the state 
supreme caurt supported the board. -First, the courts found that non- 
academic activities are not vital to education and hence deprivation of 
them is not a significant loss. That being so, any rational basis for the 
board's rule was sufficient to justify it, and the courts found that the 
reasons given provided a rational basis. More recently, however, courts 
have reversed themselves on the issue of rules punishing marriage. 
These newer cases hold that marriage is a fundamental right not to be 
penalized in any way without compelling necessity. '^^ Secondarily, 
several cases also indicate that participation in extracurricular activities 
is an important part of the right to education. 

In a few other situations also the courts have held that the school had 
no right to penalize the students by any means. In three cases, girls who 



7H. Cochrane v. Board of Educ. of Mesick Consol. Sch. District, 103 N.W.2d 569 (Mich. 1960). 
Courts reached similar conclusions in State v. Stevenson, 189 N.E.2d 181 (Ohio Ct. Common Pleas 
1%2): Starkey v. Board of Educ. of Davis County Sch. District, 381 P.2d 718 (Utah 19,63); and Bd. of 
Directors of Indep. Sch. Dis.t. of Waterloo v. Green, 147 N.W.2d 854 (Iowa 1967). 

77. Romans v. Crenshaw, 354 F. Supp. 868 (S.D. Texas 1972); Holt v. Shelton, 341 F. Supp. 821 
(M.D. Tenn. 1972); Davis v. Meek, 344 F. Supp. 298 (N.D. Ohio 1^72); Moran v. School Dist. No. 7, 

. Yellowstone County, 350 F. Supp. 1180 (D. Mont. 1972); Bell v. Lone Oak Indep. Sch. District, 507 
S.\V.2d 636 (Texas App. 1974). v 

78. Romans v. Crenshaw, 354 R Supp. 868 (S.D. Texas 1972); Holt v. Shelton, 341 F. Supp. 821 
m.p. Tenn. 1972); Davis v. MeJk, 344 F. Supp. 298 (N.D. Ohio 1972). 
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were prevented from :engaging in various interscholastic athletics suc- 
cessfully challenged the school or state athletic association rule barring 
them as a denial of equal protection guaranteed under the Fourteenth 
Amendment."^^ In another case a university attempted to suspend cer- 
tain members of its football team permanently for breaking a rule for- 
bidding team members to engage in any form of protest or demonstra- 
tion. The court found that the rule denied the players' First Amendment 
right of free speech. In a case from the Fourth Circuit (North 
Carolina's) the court found for a student who was denied his football let- 
ter and invitation to the athletic banquet for violating the coach's hair- 
length code.^^ The court held that its previous disapproval of school hair 
codes«2 applied to all school-controlled activities, athletic as well as 
academic. 

A few oTthe cases already discussed raise the question of whether it is 
^ a significant loss for a student to be barred from extracurriculars, but 
their main issue is whether any punishment at all is justified. That is, if 
most students can participate, can one student be prevented from par- 
ticipating because '^hat student is female, or is married, or is a protes- 
tor—or because he wears long hair? Other cases squarely^raise the ques- 
tion orthe importance of extracurriculars. Are these activities an essen- 
* tial part of the right'to education, which is guaranteed by all but one of 
the states' constitutions? If so, then the Fourteenth Amendment's guar- 
antee that no state shall deprive persons of life, liberty, or property 
without due process of law would apply to students, who would have a 
property and liberty interest in participation that they could not be de- 
prived of without di^ process. Courts are divided on the question, the 
majority holding that extracurriculars are mi an essential part of 
education. 

Opposing ways of viewing that legal question were apparent from the 
beginning, as the majority opinion and dissent of a 1938 case^^ show. The 
plaintiff, co-captain of a high school football team, and several team.- 
mates were given sweaters-^and small goldplated footballs (valued &i 
$2.50) as tokens of appreciation by local fans after a winning season. 
Rules of the state high school athletic association forbade acceptance of 
awards, except those presented by the association, on penalty of for- 
feiting eligibility. ^Although the students had not known of the rule and 
returned the items as soon as the point was raised, the association 



79. Brenden v. Independent Sch. Dist. 742, 477 F.2d 1292 (8th Cir. 1973); Yellow Springs Ex- 
empted Villajje Sch. District v. Ohio High School Athletic Association, 443 F. Supp. 753 (S.D, Ohio 
1978); Leffel v. Wisconsin Interscholastic Athletic Assn., 444 F. Supp. 1117 (E.D. Wis. 1978). 

80. Williams v. Eaton, 443 F.2d 422 (10th Cir. 1971). The players intended to wear black arm- 
bands durinji a jjame with Brigham Ybung University to protest the racial doctrines of Mormonism. 

81. Lonjj V. Zopp, 476 F.2d 180 (4th Cir. 1973). 

82. Massie v. Henry, 455 F.2d 779 (4th Cir. 1972). 

83. Morrison v. Roberts, 82 P.2d 1023 (Okla. 1938). V, 
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declared them ineligible far the next year's play. The trial court held for 
the plaintiff, but the state supreme court reversed in an opinion, saying, 
"Yes, the association's decision is arbitraijj^ but no more so than the rules 
of football .... The plaintiff has many rights as a citizen and as a high 
school student, but Ke has no vested right in 'eligibility' . . . . " The single 
dissenting justice argued, to the contrary, that "when a High school stu- 
dent of this sta]^ is, by action of the Association, forbidden to par- 
ticipate in athletic contests, his opportunities are greatly restricted in an 
important field recognized to be an integral part of his education." 

Th^ controversy continues. In six of thirteen cases decided on this 
point in the last ten years, the court found no constitutional right to par- 
ticipate in extracurricular activities,^'* and in one case it declined to rule 
on the issue, finding that the student had received due process whether 
or not it was his right.^^ In the other six cases it found that the right is 
significant, and a student must have due process before he can be 
deprived of the right.^^ on6 of these cas^— which arose from a 
televised brawl between University of Minnesota and Ohio State basket- 
ball players— the judge said, "This Court takes judicial notice of the fact 
that, to many, the chance to display their athletic prowess in college 
stadiums and arenas throughout the country is worth more in economic 
terms than the chance to get al college education."«'^^He held that the 
players suspended by the conference association deserved a hearing, in- 
cludirig at least two days' preparation time, notice of the charges, a list 
of opposing witnesses, the right to hear the testimony and to speak on 
their own behalf, written findings and an explanation of them from the 
hearing body, and preservation of a record on which to appeal. 

Until quite recently, no North Carolina court (nor the. Fourth Circuit 
Court of Appeals) had considered the question directly. But now some 
guidance is available from a Guilford County case.^®*A junior high stu- 
dent who attended a school athletic function was accused of stealing a 
spectator's wallek After a rather careful investigation, which included 



84. Mitchell v. Louisiana High Sch. Ath. Association, 430 F,2d 1155 (5th Cir. 1970); Parish v. 
National Collet- Ath. Association. 506 F,2d 1028 (5th Cir. 1975); Dallam v. Cumberland Valley Sch, 
District, 391 F. Supp. 358 (M.D. Pa. 1975); Albach v. Odle, 531 F.2d 983 (10th Cir. 1976); Hamilton v. 
Tennessee Secondary Sch. Ath. Association, 552 F.2d 681 (6th Cir. 1976); FJorida High Sch. Ac- 
tivities Association v. Bradshaw, 369 So.2d 398 (Fla. App. 1979). 

85. Davis v. Central Dauphin Sch. Dist. Sch, Board, 466 F, Supp, 1259 (M.D. Pa, 1979), 

• 86, Kelley v. Metropolitan Cty. Bd, of Educ, of Nashville, 293 F. Supp. 485 (M.D. Tenn. 1968); 
Behajjen v, Intercolleg, Conf. of Faculty Representatives, 346 F. Supp. 602 (D. Minn. 1972); Lee v. 
Florida High Sch. Activities Association, 291 So.2d 636 (Fla. App^ 1974); Robin v. New York State. 
Public Hi^h Sch, Athletic Association, 420 N,Y,S.2d 394 (App, Div. 1979); French v. Cornwell, 276 
N.W,2d 216 (Neb, 1979); Gulf South Conference v. Boyd, 369 So.2d 553 (Ala. 1979)-this court held 
participation to be a property right of "present economic value" for college athletes like the plaintiff 
but indicated that it would find to the contrary for high school athletes. 

87. Behagen v, Intercolleg, Conf. of Faculty Representatives, 346 F. Supp. 602, 604 (D. Minn. 
1972). 

88. Pegram ^: Nelson, 469 F. Supp, 1134 (M,D,N,C, 1979). ' 
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talking with the boj^and his father, the principal suspended the student 
trom school for ten days and barred him from all after-school activities 
for the remainder of the year (about four months). The student sued 
charging that suspension for these lengths of time without a school' 
board hearing violated his right to due process. Since it was clear that 
u investigation satisfied due process requirements for a 

uVu^ u ^^^ ^^"^^""^ susiJ^nsion, the question for the court was 
whether the suspension from extracurriculars- required additional due 
process^ Noting that the matter had never before been decided in this 
state, the federal district judge held that a student had "no separate 
property interest" in extracurriculars. He did state, however that ex- 
tracurricuh^- activities are part of the total educational process, so that 
under sonfe circumstances, -exclusion from all outside activities for a 
lengthyjoeriod might require due process. In this instance, the court 
tully a*roved the principal's actions, finding that more due process had 
been granted the plaintiff than was legally required. 

To summarize, from the legal standpoint exclusion from extracur. 
ricular activities is among the safest disciplinary methods available to 
the principal. If the student deserves discipline at all, it is propbr to use 
this means of punishment. In extraordinary circumstances, when school 
officials can foresee that a student's loss will b/severe, he should be of- 
fered the opportunity for formal disciplinary procedures. Although the 
single North Carolina case indicates that only minimal due process is 
necessary even then; it is best to tailor the amount of due process to the 
circumstances^l'or example, in the case of an outstanding high school 
athlete with scfijplarship prospects, the wisest course, in my judgment . 
would be to afford the player the same due process given for long-term' 
suspension before^excluding him from sports for a long period. 

Searching Students and Their Property 

; The Fourth Amendment to the United States Constitution forbids 
unreasonable, searches and^eizures of persons and their belongings 89 
l^gmning in 1921 with a United States Supreme Court decision that the ♦ 
^endment applies only to tte acts of government officials (a category 
tiat .includes school personnel),9nhe courts have interpreted the amend- 
S^^^'u^^^" enough to produce a considerable body of law defining 
eoQfrth- Amendment rights/In general, tljey have held that the amend- 
aienfftfotects minors as w^ll as it d^fts adults in their dealings with the 
Dohc^bitt^re is a lesser degree .'of protection for students in their ■ 

89. 'The riK.ht of the people to be secure in their persons, houses, papers, and effects, against un- 
.asonable searches and seizures., shaii^ not be violated, and no warrants stell issue but upon 

obable cause supported by oath or affirmation and particularly describing the place to be 
•arched and the persons or things to be seized." . ^ 

90. Burdeau v. McDowell, 256 U.S. 465 (1921). 



ERIC 



56 / The North Carolina Principals Role 



relationship to school officials. .While most courts hold that school of- 
ficials^re capable of violating students' Fourth Amendment rights,^^ 
they also hold, typically, that the standard for a reasonable search— that 
is, one that does not violate the Fourth Amendment— is easier to meet in 
the school context.^^ 

Searches are reasonable in a number of circumstances that occur ia 
schools. For example, a principal might (rarely) need to disarm someone 
who presents an immediate danger. In a recent case of this kind, ,the 
court held that grabbing a student's hand and removing the hand 
holding a gun from his pocket did not constitute "search and seizure" 
within the logal meaning of the phrase. School officials in such situa- 
tions are simply acting in their own defense and the defense of other 
students — Fourth Amendment rights are not at issue. 

Aside from such unusual incidents, which are not true searches, prin- 
cipals may want to conduct searches for health and safety purposes. 
These are valid purposes and may form the basis for a legal search. The 
principal's authority to administer the school and his duty to protect the 
liealth and safety of students and employees is enough to justify many 
searches.^^ In North Carolina, for instance, the principal is obliged by 
statute to prevent property damage and fire hazards.^ Carrying out 
these legal duties may well require periodic inspection- o(' students' 
desks, lockers, and recreation areas. Though students understandably 
dislike inspections and sjmw^ have IVtigaited the issue, the principal will 
probably win a legal challenge to such inspections or searches. Courts 
generally agree that lockers, for example, niay be inspected without 
violating the Fourth Amendmerft, either because they are school 
property or, even if they are viewed as student property, because the 
student has no reason to expect that he will be allowed to keep the locker 
private. The Fourth Amendment protects only areas in which the own- 
er has a reasonable expectation of privacy. On this point, then, prin- 
cipals would do well to remind students at the beginning of each year 
that lockers or other named areas are school property, sU|bject to inspec- 



91. A minority of courts, however, hold that the Fourth Amendment does not apply to students - 
because school officials are not governmental agents when they act in Ibcp parentis— that is, in the 
place of parents. Mercer v. SUte, 450 S.W,2d 715 (Tex. App, 1970); In re G., 11 Cal. App. 3d 1193, 90 
Cal. Rptr. 361 (1970); People v. Stewart, 313 N.Y.S,2d 253 (1970); Commonwealth v. Dingfelt, 323 
A.2d 145 (Pa. App. 1974); State v. Kappes, 550 P.2d 121 (Ariz. App. 1976). 



92. As examples of the majority position, see State v. Baccino, 282 A.2d 869 (D^ Super. 1971); 
People V. Jackson, 65 Misc. 2d 909, 319 N.Y.S.2d 731 (App, Div. 1971>, affd, 30 K\,2A 734, 284 
N.E,2d 153,.333 N.Y.S.2d 167 (1972); SUte v. Young, 216 S.E.2d 586 (Ga. 1975). 
' 93. In the Matter of Ronald B., 401 N.Y.S.2d 544 (N.Y. App. 1978). 
^ ^ 94. Overton v. New York, 229 N.E.2d 596, vacated and remanded, 393 U.S. 85 (1968), anginal 
^^^jrjfidipnent affirmed, 249 N.E.2d 366 (1969). For a later development in same case, see Overton v. 
'^-^iger, 311 F. Supp. 1035, cert denied, 401 U.S. 1003 (1971). 
1?^/95. N..C Gen. Stat §§ 115-133, -149, -150, -150.1, -150.2 (1978). 

7h re Donaldson, 75 Cal. Rptr. 220 (1969); State v. Stein, 456 P.2d 1 (Kan. 1969) cert denied, 
SjWttiS. 947 (1^70); Overton v. Rieger, 314 F. Supp. 1035, cert, denied, 401 U.S. 1003 (N.Y. 1971). 
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tion at any time by school^ersonnel. The principal should retain master 
keys to lockers and info^^m students that he has such keys. 

Other valid purposes /or searching are to uncover violations of school 
rules or criminal laws.j/ No suspicion is needed to justify inspections for 
health and safety, but/when a principal conducts a search to determine 
whether students aref breaking the rules or the law, he -must have at 
least a reasonable suspicion that they are doing so. "Reasonable suspi- 
cion" is an easier standard to meet than th^^'prob&ble cause" that police 
need to justify a search. Probable cause "^«in be said to exist when the 
known facts lead a reasonable nian to believe it is more likely than not 
that the object of the search will be, found in the place to be searched. 
Probable cause is more than suspicion but falls short of proof beyond a 
doubt."98 A few .courts require that school authorities, like the police, 
must have probable 'cause tCM-believe that they will find evidence of a 
crime or. an )Jl^|teM|M|^ce.in^ia particular place before they search. 
:Tha"rmajorif^^^^^H|Kuix;e only that school'^personnel reasonably 
-suspect thaVM^^^^H^^^ are being violated and that evidence of 
it will be fi^^(^^^^^B»T^iiJ[U^ principals are fairly safe in 

searehing^j^l^^^Hpm^a'ble suspicion, though they lacl^ probable 
^^^^^ b^i^g^BPfithN. jurisdiction" over the state have not yet 
deciddd \vfiif^JWPpa^:a5plies.%^^^^ in 1975 the federal district 

courji m ea$ferp- mrp searches "without probable 

'Neause" except in-" emergencies, that order is probably not sufficient to es- 
^•tablish the standard even -fol- the eastern disfrict There is no written 
opinion- in the case, only the brief order;'"' the opposing attorneys dis- 
agree on the meaning of the judge's ,oral statements,'"^ and in any event « 
the search that was the basis of .the Htigation was a search conducted ' 
without even reasonable suspicion, much less probable cause. For those 
reasons, it .seems unlikely that the case forecloses the use of the 
regsonable-syspicien standard in North Carolina. 

. 97. Only .one court has held that school officials should search for school purposes only, leaving 
en{oR:ement of criminal law to the police. Morale v. Grigel, 422 F. Supp. 988 (D.N.H. 1976). 
^8. DoBulas Gill and Michael Crowell, La wk nf Arrest. Seiirch. mid Iiivestipatmii in North 
yCiirrilijiii, 4th ed. (Chapel Hill, N.C.: Institute of Government, 1978), p, 49. 

39, Smyth v.'Lubbers, 398 F- Supp.-777 (W.D. Mich. 1975); State v. Mora, 307 So.2d 317 (La. 1975), 
nta,t,'il ami rviiinndcd, 423 U.S. 809 (1975), iirisiiMtl jiidnmeiit affirmed, 330 So.2d 900 (1975). - - 

100. See. for exiimpJe, State v. McKinnon, 558 P.2d 781 (Wash. 1977); In re John Doe VIII v. New 
Me.xico, .540 P.2d 827 (N.M: App. 1975); Nelson v. Florida, 319 So.2d 154 (Fla. App. 1975); In iv G.C., 
121 N.J. Super. 108, 296 A.2d 102 (1972); State v. Baccino, 282 A.2d 869 (Del. Super. 1971); People v' 
Jackson, 65 Misc. 2d 909. 319 N.Y.S.2d 731 (App. Div. 1971), nffd, 30 N.Y.2d 734, 284 N E 2d 153 333 
N,Y.S.2d 167 (1972). ' ' ' 

101. Wuske V. Batcbelor, #75-0016-Civ-r (E.D.N.C. July 18, 1975). Most of the students (160 of 
them) at Topsail High School in Pender County were searched, room by room, with no focus on 
individuals. ' ' ' 

. . 102. James Wall, attorney for the plaintiffs, apparently did understand the judge to be requiring 
probable cause for future searches, as the later order stated. Wilniinptnn Moniim/ Star, July.l6, 
1975. But the jchool board's attorney does not believe that Ju^ge Dalton intended his order to dis- 
criminate between school'searches based on probable cause and those based on reasonable suspi- 
cion. Conversation with Richard V. Biberstein, Jr., July 19; 1979. 

■ ■■ V ■ ' ' . ' 
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What is "reasonable suspicion/' which is the minimum for searches to 
uncover wrongdoing? The answfer depends pn^the circunistanceS^of each, 
incident. No general answer is satisfactory^ but examples may be 
. tielpful. In one case the police ehief telephoned the principal to report 
that particular students would be carrying drugs that day, even describ- 
ing which of the boys' pockJts the drugs would ^ be located in.^o^ In 
another, a school official saw a junior high school student smoking a 
pipe as he walked between classes, questioned tlje boy, and confiscated 
the pipe and drugs, i^-* Search and seizure in these situations was found 
to be based oft reasonable suspicion. But in a third case, a teacher's 
suspicion was not considered sufficiently well-founded to justify-^he 
search. It was based on information frc«m months earlier that the stu- 
dent might be a drug dealer, on the fact that the student had once been 
observed eating lunch in the school cafeteria with another suspected 
drug-seller, and that on the morning of the search he was twice seen go- 
ing into the bathroom with another student and coming out a short time 
later. In another case a teacher discovered the plaintiff alor^ in a 
classroom during a fire drill.; The student refused to identify herself but 
admitted that she was taking, posters from the walls to furnish her 
sister s room. When the teacher searched for identification in a book bag 
near the plaintiff, the girl first claimed the bag as her own but then ad- 
mitted it was not hers once it was claimed by a student who re-entered 
the room. No student reported anything missing. Being told of these 
facts, a second teacher had the plaintiff searched, giving as reasons'the 
fact that plaintiff had stolen on earlier occasions and had had the chance 
to do so here. The court held that the search was undertaken without ' 
reasonable suspicion in violation of plaintiffs Fourth Amendment 
rights and that the two teachers involved were liable. 

One point is clear. Suspicion can be reasonable only when it is focused 
on one or a very few students. Occasionally a principal searches larg^ 
groups— perhaps the entire student body"*^' or a whole class^os on the 



103. State V. McKinnon, 558 P.2d 781 (Wash. 1977). 

104. ht }v John Doe VIII v. New Mexico, 540 P.2d 827 (N.M. App. 1975). " 

105. People v. D.. 34 N.Y.2d 483, 358 lS[.Y.S.'2d 403, 315 N.E.2d 466 (1974). ' ' 
lOfK M.M. V. Anker. 477 F. Supp. 837 (E.D.N.Y. 1979). 

107. As in the Pender County case/ Wuskef v. Batchelor, iy75-0016-Civ-7 (E.D.N.C, July 18, 1975). 

108. All eijjhth- and pinth-jn-ade boys at Carnage Junior High School in Raleigh were searched in 
1977. Raloigh AV/rx nmi Ohsn-rcr, March 26, 1979, p. 1. Apparently no litigation resulted. In 
Bellnier v. Lund. C.A. No. 75-CV.237 (N.D.N.Y. 1977) [summarized in Educatioti Lair Bulk'tui 10 
(Novemher H)77). 544], a class of fifth-graders Nvas ordered to strip to their underclothes in an at- 
tempt to recover missing money; the court found the search unreasonable because no student or 
students were the focus of suspicion. Another court upheld the fingerprinting of all boys in an 
tMght>i-grade class, but in that case the severity of the crime (murder) and the circumstances (class 
ring found near victim, his car with strange fingerprints'on steering wheel abandoned in the town 
where the school was located) no doubt compensated for the lack of focus of suspicion. />/ )v 
Fingerprinting of M.B., et-al., 309 A. 2d 3 (N.J. App. 1973). 
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assumption that he w411 find culprits somewhere in the group. Such a 
principal runs a very substantial rigk that his suspicion is unreasonable 
as to each one the ^ students searched and that the searchps are 
therefore unconstitutional. K so, the principal can be held civilly liable- 
In judging the reasonableness of the search, courts are likely to 
balance the interests of the school and the student. In an early case in- 
vofving a college student, the court expressed this balancing of interests: 
*The constitutional boundary line between the right of the school 
authorities to search aad^he right of a dormitory student to privacy 
must be based on a reasonable belief on the part of the college 
authorities that a student is using a dormitory room for a purpose which 
is illegal or which would otherwise seriously interfere with campus 
discipline/'/o^ The same principle applies in public schools. What steps 
are reasonable depends in large measure on how serious the threat is to 
the school, how strong the suspicion is against & student, and how in- 
trusive a search would be. When the search is a severe invasion of the 
student's privacy, the principal must have strong reasons to justify it. 
For example, in the few cases involving strip searches of students, the 
decisions have favored the students. In one, eight junior high school girls 
were ordered to Remove their clothing and were searched in an unsuq-^ 
cessful attempt to find a classmate's ring.^^o In arK)ther, the principal ot\ 
dered a IS^year-old girf searched for drugs by female school employees 
under the direction of the police. The girl alleged that she was made to 
remove clothing.^^^ An entire fifth-grade class \vas:forced,to rempve all - 
but underwear and searched for a niissing $3.^^^ another case, aiS- 
year-old girl who was forced to take her clothes off by male and femal^ ■ 
school officials searching for drugs is said to have been awarded $7,^0 
in damages. Most recently, a federal court in Indiana prohibited strip 
searches of students for drugs on the basjs %f dog alerts, though the 
court upheld the use of dogs and the search of students' pockets, purses, 
and clothes. These decisions indicate that the principal should proceed 
cautiously in deciding to search a student's person, especially if clothing 
will be removed in the search. The threat to school discipline or the 
suspected violation of law should be serious and the principal's suspicion 
of the»particular student should be strong. Obviously, a search of a stu- 
dent s coat or jacket, purse, car, or locker is somewhat less intrusive 
than a search of his person, though the student does have a reasonable 
expectation of privacy in all but his locker. 



109. Moore v. Student Affairs Commiasion. 284 F, Supp, 725. 730 (M,D, Ala. 1968), 

110. Potts V, Wright, 357 F, Supp, 215 (E,D, Pa, 1973), 

111. Picha V, Wiel^os. 410. F, Supp. 1214 (N.D. Ill, 1976), 

11*2, Bellnier v. Lund. C.A, No, 75-CV-237 (N,D,RY. mi) [summarized in Eiiuvntiou Law 
Hn//i'iiu 10 (November 1977). 554). / 

113. Judgment reported, without citation, in Nolpc iWofes 14, no, 7 (1979), 3. 

114. Doe V. Renfrew. 475 F. Supp. 1012 (N.D, Ind. 1979). * : • 
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y-^ny person may conseii* to a search and, if his consent is truly volun- 
tary, it is considered a waivfer of his cohstitutfon^ights; In that case 
the search is legal, even if it would not otherwise have been. Suppose the - 
student agrees to the search or hands over damaging evidence after the 
principal threatens to search him. Is his consent voiuntary? Possibly, ? 
but it would be unwise to rely on consent to validate an otherwise un-*' 

- constitutional search of a student. For example, if the principal tells the 
student that he will be searched unl,ess he empties his pockets and the 
student dees so, np court \yill treat his behavior as consent. On the eon- 
trary, the legality of the episode will ^e judged as if the principal himself 
had searched the student. if there is no direct coercion, the legal ques- 
tion is closer. Still, courts have consistently refused to find that college 
students consented to a search of their dormitory room, although they 
signed a contract that contained a wafning of possible searches "6 and ' 
did not resist school personnel's entrance into the room.' Presumably, 
a court would be etren more reluctant to fj^d that a person of less than 
college age had knowingly, voluntarily waived his rights. For a young 
person, simply being told to do-something by the principal may be coer-* 
cive-enough to eliminate the possibility of valid consent on the student's 
part. V* . 

School authorities and the police often cooperate in searching stu- 
dents. Wh«n they*do so, the legal situation is changed. The important 
point to remember- is that police involvement in, a search usually calls 
forth the higher, probable cause standard discussed above. Any con- 
tact by- the school administration with pbli;ce before the search is over ' 
may be enough . to make it a police search, but courts vary widely on this 
point. The crucial factor in a number of cases has been whether the 
police caused the search. The courts iri some cases in which a school of- 
ficial independently decided to search has foand that his search is not a 
police search even though the police provided information on which the ' 
official's suspicion ^as based, actually conducted the search,i2o or 

115. Mercer v>: State; 450 S.W.2d 715 (Tex. Civ. Appi 'igTO); Eknniger v. State, 460 S W 2d 181 ' 
(Te.x. App. 1970); /» re G.C, 121 N.J. Super. 108, 296 •A.2d 102(1 972); -Nelsod v. Florida, 319 So.2d 
lo4. (Fla. App. 1975); In re John Doe VHI v. New Mexico, 540 P.2d 827 (N.M. App. 1975>. 151 

1 16. -Moore v. Sttjdent Affairs Commission of Troy State University, 284 P Supp 725 (M D Ala' 
1968); People v. Cohen, 57 Misc. 366, 292 N.Y.S.2d 706 (1968); State v. Steih, 203 Kan. 638 456 P 2d { ' 
(Kan. 1969). cert, ilvvied. 397 U.S. 947 (1970); Commonwealth v. McCloskey, 217 Pa" Super |32 272 
A^d 271 (1970); Piazzoia v. Watkins, 442 F.2d 284 (5th Cir. 1971); Smyth v. Lubbers 398 Kidd 

777 (VV.D. Mich. 1975). \ . ■ . ■ " ' i'^*^^^-, 

117. Morale v. GriKel, 422 F. Supp. .988 (D.y.H. 1976). ; ' 'S 

1 18. Potts 0. -WriKht, 357 F. Supp. 215 (E.D.Ta. 1973); ficha v. Wielgos, 410 F. Supp. 1214 (N D • 
III. 1976). The view expressed in Id re Fred C, 26' Cal. App. 3d 320, 102 Cal. Rpfr. 682 (1972)-fthat 
police fieed not have probable cause if they are searphinK at the school's request-is unusual 

119. People V. Boettner, 80 Misc; 2d 3, 362 >J.Y:S.2d .365 (1974); State. ^;. McKfijinon 558 P 2d 781 
(Wash. 1977). ' > , ■ m 

•120. /» re Fred C, 26 Cal. App. 3d 320, 102 Cal. Rptr. 682 (1972); Picha vlvm^oa. 410 F Supp ' 
1214 (N.D. III. 1976). Pichn holds that "the police did cause the search. 
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were called in for advice on identification and disposal of the goods 
seized.'?! In one recent case the court concluded that the detepminative 
issue was the purpose of the^earch. Because school officials and the 
police had agreed beforehand that no Criminal prosecutions would be un- 
dertaken as a result 6f the search, the court held the search to be a school 
search, for which probable cause was not needed, even though the police 
participated in it. '22 

A secojid jssue is whether the police cati conduct a legal search on the 
basis of the ^chool's^ot the student's) consent. Two cases approve this 
form of consent because the school stands in the place of the jiarent, who 
could presumably •:c?)hsent for a minor child.'^? Others include, 
however, that the student alone can consent. '2" After^eviewing-the 
cases, a principal may think that he has a better cliance toPavoid 
searching illegally if he does not seek the help t)f-l%w enforcement of- 
ficers. But he should not forget that school-police cODperation is hifhly 
desirable in dealin&Avith ongoi^ng criminal activities such as drug traffic. 
In such cases, schofflmuthorities would want to repprt their suspicions to 
police so that they can begin investigations aimed at accumulating 
evidence for successful prosecution. 

What^ses can be made of Evidence uhcOvered in a search? If the 
search wSs valid, the principal may use its results in school disciplinary 
actions. He may also, if he wishes, turn the evidence over to the police 
for use in a criminal prosecution. If the search was illegal, legal opinion 
IS- divided on whether evidence taken in it must be excluded 'Trom 
school'?-^ or;criminal proceedings.'^s'-Conducting an illegal searclmnay, 
of course, produce other consequences besides the inadmissibility of 
evidence, from it. Though rarely, school personnel have been sued for 



* - 



..ol^i /L°^'' 9^ Cal. Rptr. 2<)7. -m WIA 625 (1971); State v'. U^f?,.137 Ga, App .137, 

224 S.E.2d{9'J.:(1976). . ' ^* . 

122. Dpe y. 'Renfrow. 475 F. Supp. 1Q12 (N.D. Ind. 1^79). • ) • • 

123. State v. Stein, 203 Kan. 638. 456 P.2d 1 (Kan. 1969). cert. de„wd, 397 U.S 947 (1970)- Overton 
M 17a ^Jj'^fl ^-^-^ U.S. 85 (1968), nnuM jHd,n>^<'^,t i,//^. 
N^b.2d .^6 (1969). same facts as Overton v. Rieger. 311 F. Supp. 1035, cert. ,l^,ie,l, 40l U.S. 1003 ' 

124. MooreS>? Student Affairs Comm'n of Troy State University. 284 F.«Supp 725 (M.D Ala 
1968); Commb>,«Jealth v. McCioskey. 217 Pa/ Super. 432. 272A.2d 271 (1970); Piazzola v Watkins 
442 F.2d 284 ( 5th Cir. 1971). • ■ '-r r?: 

125. The e.xclusionary rule is inapplicable Jtfl. school disciplinary 'proceedinKS-Morale v GciKul 
422 K Supp. 988 (D.N.H. 1976); exclusionafy'^rule applicable-Moore v. Student Affairs Commn' 

.284 F. Supp. 725 (M.D. Ala. 1368). Smyth v. Lubbers, .398 F. Supp. 777 (WD Mich 1975) 

126. Most school search cases that arise involve a student's challense to his conviction that is 
hased on evidence found in an allegedly unconstitutional search. Nearlv,all decisions state or 
assume that if the search is invalid, the conviction must be overturned. Two cases, however state 
that ihe exclusionary rule does not apply to school searches; evidence gfatained illegally is admissi- 
ble m court. State v. Young. 216 S.E.2d 586 (Ga. 1975); State v. Lamb, 2i5j'S.E 2d 51 (Ga' App 1976) 



G0 



62 / The North Carolhia Principal's Role 



damages/-' and injunctions demanding a student's reinstatement^-^ or 
preventing future searches have been sought, ^'^^ 

Working with Police 

The relationship between school officiajs *and law enforcement 
authorities raises certain problems. One scliool law tfext sums up the 
principal's quandary this way: 

The enigmatic nature of the in loco parentis relationship comes into 
sharp focus when police visit the school and ask the as^stance of 
the school personnel in the questi6ning or search of the person orjef- 
f^cts" of a student. Should school personnel protect the studerit, 
r^fepecting his right to privacy.and the privilege against self- 
incrimination, or is their lo,^alt;f to the societal interest in the detec- 
- . tion of crinje and the protection of the mass of the student body 
: - 

V^M ar^4h^i^cil^rs choices wlwi the police come to school to talk 

him? Ii>,tTK latter case, when the officers an- 

ndutf^'th^t they are there to take a-s^de'nt into custody,^^^ the principal 
■ choice but to send for the student or take the officers to him 

l^l^ithout deW., ■ ' - ' ' 

WdP^^^^^^^ police officers simply, want to question the student, 
" .withl)l!t taking liimjnto, custody, the principal rnky refuse their request. 

' . He is under no legal obligation to allow police to talk with a student and 
rilay be. under ^n obligation to protect the student by refusing to allow 
questioning. BUt supppge that he wants to cooperate with police by 
allpwing them to in.feio'ogate a studerit. May he do so without violating 
the student's legal rights? That question cannot be answered definitely 
at this time, bui the* following discussion offers a tenfative conclusion. 

{ 

127. Potts V. WriKht. 357 F, Supp. 21.5 (E.D. Pa. 1973); Picha v. WiclKos. 410 F. Sup^'2'14 (N.D, 
III. 197H); (IdmaKes of $7,500 were apparently awarded in a case reported in Nolpe Nntci 14, no. 7 
(\\m), 3; M.M. V. Anker, 477ef ,.sGpp. 837 (E.D.N^Y. 1979). • ^ ' " 

: • 128: Keene v. Rodders, 316 F. Supp. 217 (D, Me. 1970); Smyth v. Lubberj^, F. Supp. 777 (W.D. 
^. J^ich. lJ)7r>); Morale v. GriKel, 422 F. Supp. 988 (D.N.H..1976). 
: ' " ,r.'l2J).^ B^'lInH- V. Lund, C.A. No. 75-CV-237 (N.D.N.Y. 1977); Wuske v. Batchelor, /^7.'^-0016^Civ-7 
■ (E:D.N.C., .liiiy 18, 1975), ' . _ 

^ 130. M. Che.ster Nolte. ^>S(://oo/La/r (West Nvack, N.Y,: Parker Publishing Co. l!)69) p 

74: . ^ . 

131. The law enforcement officers may have a court order or they may be exercising their ^ 
authority under G.S. 7A-.57.1 (1979 Supp.) to take juveniles (for most purposes," this means persons 
under 18) into temporary custody without a court order in these situations: (1 ) when grounds exist 
to arrest an adult under identical circumstances; (2) When there are reasonable grounds to believe 
^ that the child (if under 16) is undisciiilwed (runaway, trli.a^ti. beyond parental control); (3) when 
there are reasonable jrrounds to beflj^i^-^ he is abjased,ilfife!Med, or dependent and would be in- 
jured or could not be taken into cusfcodj^lf it were neces^wiry'to obtain a court order; and (4) when 
th«Jje are wasonablc ^oundy'to believe that he has run away from a state training school or deten- 
ti<!kn facility, ' ^ • . . ^-A- ' " 
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Decisions of both the United States Supreme Court^'^^ and the North 
, Carolina Court of Appeals^^^ have held that children who are objects 
of criminal prosecution enjoy the same Fifth Amendment protection 
against self-incrimination as adults. Moreover, the newly enacted juve- 
nile £ode of North Carolina (General Statutes Chapter 7A, Articles 41 
through 57) grants other important rights. It is clear under the code that 
warnings and other protection must be afforded children who are in 
custody. 

What will often not be clear, however, is whether a child bjought'to 
the principal's office to be questioned in the presence of the'^^principal 
and the police is "in custody." If he is in custody, G,S. 7A-595 governs:;^-^ 

§ In tirrofjatiou p meed urea,— 

(a) kxxy juvenile in custody must be advised prior to quesdl^y 

(1) that he ! right to remain silent; and 

(2) that any suiiement he does makp can be and ma,v 
against him; and ^ ^ . — ' 

(3) that he has a right to have a parent, guardian or custodian^ 
present during questioning; and 

(4) that he has a right to consult with an attorn^and that one 
will be appointed for him jf he is not represei^Ted a"Vid wants 
representation. ' . . ' ' 

Mb) When the juvenile is less than 14 years of age, no in-custgdy ad- ■ 
missiorj or confession resulting from interrogation m^v be ad- 
mitted into evidence unless the confession br admission was 
made in the presence of the juvenile's parent, guai;dian, custo- 
dian, or attorney. If an attorney is not present, the parent, guar- 
dian, or custodian as well as the juvenile must be advised of the 
juvenile's rights as set out in subsection (1); however, a par^ - 
'>;^uardian, or custodian may not waive any right on behalf of the 
jativenile. 

(c) If the juvenile indicates in any manner and at anv stage of ' 
questioning pursuant to this setJtion that he does,not^vish to^fc^ 
questioned further, the officer shall cease questioning. 

(d) Before admitting any statement resulting from custodial in- 
^ . terrogation in4:o evidence^ the judge must find that the juvenile 

knowingly, willingly, and understandingly waived his rights. 

Subsection (a) is straightforward. It a^^s that a.juvenile^*^-* who is at 
'least 14 but not yet 18 must be told of^^?- rights before questions are 
asked. After he is given this information, if hp "knovyipilj^ willingly, 
and understandingly" waives the rights by is%iminfl?hg Umself, h^^ ^ 
confession or admission can .be used against fei.. Subsection (2) deals 



h> rv Gault, :W7 T.S. 1 {1961). ^ 
/// /V Arthur. 27 N.f. .App. 227 (1!)75). 



_134^Juvende^is (lefinod. in part, as "any person who has not reaehwl his iSth hij-thdaij and i.s 
noT marked, omancipated. or a member of the armed services of the United Staffs " N C Oen " 
3taT. § 1^-517(20) (1.079 Supp.). ^ ' ' ' * ■ 
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witlf the very young person, the child under 14. No confession or admis- 
sion by a person of thap age may be used against him unless it was made 
in the presence of his parent, guardian, custodian^or attorney. Although 
it might seem at first that the principal would qualify as "parent," 
"guardian," or "custodian," the code's definition section\?^ indicates 
otherwise. "Custodian" is defined as "the person or agency that has been 
awarded legal custody of a juvenile by a court." Obviously, a public 
school principal does not fit the definition. "Parent"^nd "guardian" are 
not defined, but principals and other school official! s6em to fall more 
naturally^ under the heading of "caretaker," which the statute defines as 
"any ijerson, other than a parent, who is acting i?^ loco parentis to a 
juvenile . . . ." Since caretakers are not among the categories of persons 
named in G.S. 7A-595(b), one concludes that the presence of the prin- 
cipal will not change the fact jthat no statements made by a student in 
custody who is under 14 can be used against him if not made voluntarily 
and in the presence of his parent, guardian, custodian, or lawyer. 
If the student is not in custody, neither the Fifth Amendment warn-^ 
, ing nor the statutory warnings ajrj^ safeguards are necessary. But so far^ 
no court decisions haver id^scribed the circumstances -under w^hich;.ixi^-^ 
terrogatidn in the schoof setting. isVsufficiently 'coercive to amount t6\ 
custody. Only future' cases can determine whe^ther.it-c^n;ever be said ., 
, tJiat;^^chi^. answered voluntarily when questioned byi>oIi#'^^^^^ 
mydiiiiniani admissions made in that situation could rRrj0*0p;^^^ 
voluntary when one considers the student's age, the fac't^'^^p jl^^^ 
free to leave school, and the possibility of school sanctions f^l^^^i^e^jng 
the principal's infiplied or explicit orders to cooperate. If thisl^riy js^^^^ 
cepted, every child questioned at school must have the protectioii»^^6^^'>^ 
7A-595 and the Fifth Amendment. f '^^^J 

One final point to note is that when a school employee alone ir^^' 
terrogates a student for the purpose of gaining evidence for criminal 
prosecution, the employee acts under some of the same legal restraints 
as the police. The point is ma^e by a 1970 North ;Carolina case in which a 
school employee called at the house of an eightr^^J-old student to ques- 
tion him about an incident of serious property damage at school. The 
child's parents were not present and he was not fdS^^at he cQuld refuse 
to talk. The cliild confessed to having caused the damage, was tried and 
convicted, and committed to training school. On appeal,- the court set 
aside the conviction, which h^d rested entirely on the confession. It held 
that the child, like an adult, deserved the protection of the Fifth Amend- 
ment. That prbtection was not given in this instance, and so the child's 
confession was not voluntarily made and thus was inadmissible. See 
Chapter 2, "Protecting Students from Themselves," for-a further discus- 
sion on tliis matter. 

l-So, A/. § 7A-517 (1979 Supp ). 

VMl In rf Ingram. 8 N:€. App. 266 (1970). 



Chapter 4 

THE PRINCIPAL AS SUPERVISOR 



Many of a principal's duties derive from his role as manager, in which 
. he supervises a variety of workers. For convenience, this chapter divides 
school employees into two groupsrtHbsjS-^ho hold a certificate from the 
state,^ hereafter called professional.^e^^^ and those- who. do not- 

called nonprofessional eWptoyges. Though there is^^itfgi^ the 
principal's obligations to the two groups are somewhat jlifferent. 

Hiring 

All personnel, professional and nonprofessional, are'hired by the 
board of education. ^ Although a principal, a personnel super^visor, and 
the superintendent often ^in^l^ie'^pplicants and offer recommenda- 
tions concerning them, no one but the board has the legal authority to 
make employment contracts.^ The prfncipal should keep this fact clearly 
in mind when talking to applicants or filling positions temporarily until 
the board can act. In the latter case, the principal acts properly and 
within his authority in filling a vacancy so long as both he and the per- 
son he employs- understand that no valid contract exists until the board 
has acted. ^ 

School units enter into written contracts with their professional em- 
ployees. The contract forms are provided by the state and are of two 
kinds: one foir those in an initial, probationary period and another ^or' 
those with career status or tenure. The probationary contract is for only 
one year, at the end of which the contract may be renewed or not, 
i^hereas the career employee's contract contains no time limit. Neither, 
contract states the terms of compensation, benefits, or other basiceondi- 
tions. These are set out in the State Board's salary schedule, which— 
along with any rfocal salary supplement— is discussed with applic^nw. 
The written contract merely states that the "professional services" of 



• 1. N.C. Gen. Stat. §§ 116-21, -58 (1978); Johnson v. Gray, 263 N.C. 507, 139 S.E.2d 551 (1965). 

2. The board is obliged to solicit and listen to a recommendation from the superintendent but 
need not accept it. Taylor v. Crisp, 286 N.C. 488, 212 S.E.2d 181 (1975). 

^ X In ^ome units, particularly the larger ones, the board authorizes the superintendent to hire 
nonproffe.ssior^|j|employees on ah interim ba.sis and seek board approval at regular intervals. That 
procedure cap^, le^^ally, be followed for professional employees since their contracts are not valid 
until apprttyed by the board. 
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• t*^ empfeyee have been retained and that "assignments to duties will 1 
.A;^rflade by the superintendent of schools." Thus t^e board, does not co 
'tract with its employees for part jj^ular posts, and 'rt^in^y^W^^^^^ ar 
reassign them as need arises. Teachttjrj, for instance, may Be assigned 
teach different' subjects or grade#or to teach at different schools fro: 
time to time, although the school unit's accreditation may suffer if mar 
teachers are assigned to teach in area;s in which they are not certified 
- ^- Neither the statutes nor Sute Board of Education regulations requii 
'.Written contracts for nonprofessional employees, and it has not bee 
customary in - North Carolina to have them. The North Carolin 
Supreme Qjflrt holds that employees, once hired, have no right to expe( 
to keep thf tr jobs— no implied contracts, that is, no matter how Ion 
they work. The employment relationship can be ended at any time b 
either the employee or the board with no further obligation in mos 
instances.* But, although they need not do so, some boards may prefer t 
bind both themselves and their employees at least for the duration of th 
school year. This can best be accomplished by a written contract b( 
tween the board and each employee naming the term and other condi 
tions of employment. 

Dismissal • 

Dismissal, like hiring, is solely tig prerogative of the board of educa 
tion. But the principal is very likely, even more than in hiring, to have ai 
influential role in a dismissal decision. For a ppqbationary professiona 
employee, the superintendent must recommend to the board each yeai 
either that the contract be renewed for ahother year or be allowed to ter 
minate. liis recommendation will necessarily rely on the principal's 
evaluations. Likewise, when the superintendent recommends dismissa 
of a tenured employee, the recommendations must be supported by tht 
principal's written evaluations; otherwise dismissal is unlikely toocciir. 

Dismissal of professional employjks is regulated by the state's Tenun 
Act, G.S. 115-r42, but what is requS^for dismissal of a nonprofe^ion- 
al employee is a mattei^.of the indi\fjfiuars contract (contracts for non- 
professionals are rare, Quoted above) or of constitutional law. UsCflny; 
for nonprofessional employees, there will be no legal r^^}Av^x^^^^(;^^J(^^(^ 
mej:.'The North Carolina Supreme Court has held that a public ferhpldyee 
1n the state tfes no legal right to employmen-t unless his employer, by 
statute or contract, has given him some sort o^guaraniee.^ The United 
StWt'es Supreme Court reached the same conclusion in Bishop v. Wood,'^ 
which arose in Maripn; North Carolina. That case concerned a police- 
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man who was fired by the city manager, acting on the police chiefs 
recommendation. For several reasons, the employee claimed a con- 
stitutional right to a hearing: First, the city ordinance listed several 
grounds for which permanent employees could be dismissed. The plain- 
tiff cjaimed (a) that the listed grounds were the only permissible bases 
for dismissal and the reasons given for his dismissal were not among the 
permissible grounds, and (b) that he must be given a hearing so tkat he 
could prove that the stated reasons \^ere not true in his case.'SecoS, he 
<flaimed that his classification by the city as a "permanent" employee 
gave him a property interest in his job. Third, he said that the damagje to 
his reputation caused by the city's false allegations violated his liberty. ' 
Smce the F ourteenth Amendment to the United States Constitution for- 
bids deprivation of property or liberty without due process of law, the 
policeman claimed that the Constitution entitled him to a pretermina- 
, tion hearing. The Supreme Court disagreed. It noted that North 
' Carolina law gives no public employee a right to continued employment 
•m the absence of statute or contract. The plaintiff was not protected by 
statute (as professional school employees are by the Tenure Act^, and 
the Court refused to find that the city had offered him a contract'- 
(though the plaintiff argued— plausibly, in my opinion— that the city's 
use of the term "permanent employee" and .the ordinance itating , ,^ 
reasons for discharge of permanent employees constituted an implied 
contract). Thus the Court dismissed the^property interest claim. As for 
liberty, the Court concluded" that the plaintiffs liberty interest in 
reputation had not suffered, since the -city d^ nqt make public its 
^^asons for the firing. The reasons were revealed only to the plaintiff 
■Ifimself and therefore, false or not, cojuld not have injured his standing 
in the community, p'^"- ** . 

The issue of damage to a dismissed^ -nonprofessional employee's 
reputation arose again recently in North Carolina. The case of Presnell 
V. PeU^ should interest every principal. The plaintiff, Mrs. Presnell, had 
.been employed by the Surry -County Bjoard of Education for eighteen 
years, fourteen of them as cafeteria manager. The principal of the school 
where she was employed accifsed her of bringing liquor to school and 
distributing it to painters who were working in the cafeteria. She alleged 
that, despite her denials, the principal "maliciously and in bad faith" 
brought the charges'to the district school committee, which dismissed 
her as a result, and that he publicized thfe charges to her fellow workers. 
Because the circumstances of the dismissal damaged her reputation, ^ 
Mrs. Presnell asserted a constiti^ional right to a preterm ination hearing 
(which she had not had) and sought damages for violation of the right. 
She also sued the principal, individually, for slander; .The North 
Carolina Court of Appeals concluded that the law would support her.if • 

, av298 N.C. 715 (WT.t). . "- . ■ 
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she could prove her facts. ^The court stated that, even assuming her em- 
I>k)ynient cdbld be ended whenever the board wished under ordinary cir- 
cumstances, in circumstances in which her reputation was at stake, the 
Fourteenth Amendment's protection of liberty did entitle her to a hear- 
ing and a fair decision. The court also held that the principal was not. 
protected against an action for slander if he reported the charges even to 
.his superiors out of malice— that is, acting in bad faith. Moreover, since 
duty did not require hin^to report the plaintiffs alleged misbehavior to 
her fellow employees, that action was not "privileged" or protected. The 
North Carolina Supreme Court agreed for the most part.^^ It held that 
Mrs. Presnells reputation ^as sufficiently protected by statute, G.S. 
115-34, which allows actions taken by school personnel to be appealed to 
the board of education. Furthermore, the Court said, the board hearing 
need not have "'been held before the dismissal; holding it within a 
reasonable tin^fi afterward was soon enough. Consequently, the Court 
found ^thati^'e*' plaintiff should have first sought a school board 
hearing — andt if dismissed her complaint against the board and its mem- 
bers because she had not. 

It did not, however, dismiss the part of h^ complaint charging the 
principal with defamation of character. Instead^ the case was sentback^' 
for^ trial to determine whether her claim in this re^^*^ was true. The 
claim was that, despite her denials, the prin(jipa[l "falsely and 
m'aliciously"' spread the story of her supposed misconduct to her fellow 
w^rker^s. The principal asserted the defense of "conditional privilege," an 
important concept for principals to understand. Conditional privilege is 
-the right of a person charged with a responsibility to share information 
iwip certain persons with whom he must communicate if he is to do the 
'job J>roperlj^, even though the information is defamatory. For con- 
ditional jprivrlege to exist (1) the communication must be made in good 
fa^th— i76., the speaker must have reason to think the information true; 
(2) the information must concern a matter in regard to which the 
speaker has a legal right or duty; and (3) the communication must be 
made to someone who has a corresponding right or duty. On this last 
point, the court found that the principal's claim of,pi^lege failed 
because he did not allege or prove the ne^jd for telling the^aihtiffs co- 
workers about the incident. 

The conclusion to be drawn from the cases is this: nonprofessional em- 
ployees ordinarily have no expectation of continued employment — that 
is, no legally errforceable property interest in their jobs. As the U.S. 
Supreme Court said of the Marion policeman, he "held his position at the 
will and pleasure of the city."U However, public employees do have a 



9. F^nell v. Pell, 39 N.C App. 538, 251 S.E.2d 692 (1979), 

10. 298 N.C. (1979). 

11. Bishop V, WUd, 426 U.Si 341, 345 (1976). 
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"liberty interest" in preserving their good names that protects them 
from befng unfairly terminated in a situation in which the reasons for 
dismissal are made public and are damaging to reputation. This is not to 
say that employees charged with misconduct cannot be dismissed. The 
critical requirements in such a dismissal are that the board grant a hear- 
ing, if requested, either before. or soon after it decides to dismiss, and 
that the principal present his charges in as fair a manner as possible' to 
those persons who have an offidal responsibility to act but to no one 
else. Usually this will incjude the superintendent, the board members, 
and perhaps the board attorney. It may include otiJers as well. A prin- 
cipal should be careful not to speak poorly of one employee to other em- 
ployees or indeed to anyone except those whom he has a duty to inform. 

Assignment of Duties and Supervision 

The school board, following the superintendent's advice usually, 
assigns employees to schools and sets the major outline of their duties! 
; Thereafter, the principal, as the school's executive head,'^ exercises con- 
siderable authority. He has the authority to enforce the unit's rules (or 
even to make rules if the unit as a whole has none) on such matters as 
leave, vacation, tardiness, and student discipline. He is expected to for- 
mulate reasonable policies on a wide variety of topics in order- to.make 
the school function smoothly and is entitled to expect cooperation and 
compliance from all emfiloyees in that errdeavor. Th§ Tenure Act, G.S. 
115-142, lists among th'e grounds for dismissal orprofessionalt>ersonnel 
several that are pertinent here: insubordination, neglect of duty, and 
failure to comply with such reasonable requirements as the board n ay 
prescribe. Any one of these can Jbe evidenced by refusal to cooperate with 
a principal's or superintendent's reasonable requests, as cases in other 
states indicate. '3 In a recent North Carolina ca§e, a teacher's dismissal 
was upheld for refusal to comply with board policy on -corporal 
punishment.'" The same result would have been obtained, I believe,Jf 
the policy had been her principal's rather than the board's. While the 
principal may never contravene board policy, he may, unless the board 
says otherwise, prescribe specific rules to supplement or carry out the 
general policy. Moreover, in areas where the board has not acted, it may 

12. The principal is so defined in N.C. Gen. Stat. § 115-8 (1978). 

13. Fo>ieiample-.Petitions of Davenport, 283 A.2d 452 (Vt. 1971). and Whitsel v. S6utheast Local 
Sch. District, 484 F.2d 1222 (6th Cir. .1973)-teachers refused principals' orders to halt demonstra- 
tions and return to class; Board of Educ. of Ashland Sch. District v. Chattin, 376 S.W.?d 693 (Ky. 
App. 1964)— vocational director refused to complete financial forms as requested by superinten- 
dent; Peterkin v. Bd. of Education, 36dN.Y:S.2d 53 (1974)-teacher refused to explain being seen in 
public in apparent j^ood health during sick'leave; Say v. Minneapolis Bd. of Education, 202 N.W.2d 
375 (Minn. 1972)~teacher refused principal's and superintendent's request to complete forms 
needed for evaluating department; GiJbertson v. McAllister, 403 F. Supp. 1 (D. Conn. 1975)— 
teacher twice refused principal's order to report to his office. 

14/ Kurtz V. VVinston-Salem/Forsyth Bd. of Education, 39 N.C. App. 412, 250 S.E.2d 718 (1979). 
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ell berappropriate for^|he principal to establish rules applicable within 

IS own schobl. An^rifpldyee's refusal to comply with these rules could 
en become grounds for dismissal -by the board. • 
t.What can the principal/require ^n tlie way of extra duties that are not 
'■specifically named in. an employee's contract? Thjg law understands and 
completely accepts that school employees must share certain "hopse- 
keeping chores" not directly relevant to their professional assigiroent: 
Collecting money; patrolling the halls and recreation areas; supervising 
•bus-loading, play periods, and early arrivals— the list is almost endless, 
junfortunately. As long as the duties are reasonable!^ and the principal 
allocates them fairly among employees, he need not doubt his authority 
to make such assignments. - 

The same is true of the more onerous time-consuming assignments 
to supervise extracurricular activities. Not surprisingly, a number of 
teachers question the principal's authority here and occasionally try to 
refuse arvassignment. Chaperoning out-of-schoolevents, coaching, spon- 
soring student clubs, working with newspaper and yearbook staffs, 
"putting on plays— these are substantial burdens. In states and districts 
where teachers are unionized, these Items are almost always settled by 
union contract. But in the absence of union contract, as in this state,ithe 
:^w supports the school's right to impose these otfligations. The courts 
view them as implicit in the teacher's- contract, as long as they are 
* reasonable and are distributed fairly among the faculty.^' 

Th? principal has authority inside the classroom as well. He not only 
may but ought to supervise teaching as closely as is necessary to injure 
good performance. The principal may direct his teachers' work in regard 
to both what is taught and how it is taught, but two limitations on his 
authority are worth noting. First, ^teachers, like other citizens, have 
rfghts of free speech guaranteed by the Firjat Amendment. The United 
"States Suprenle Court referred to this fact in a significant 1969 decision, 
saying, "It can hardly be argued that either students or teachers shed 
their "coiistitutibnal rights to freedom of sjjeech or expression at the 
schdolhous^ate."^® A year earlier, in perhaps the most important c^^e 
so farinvolVusgttteachers' speech rights, the Court had upheld a^teacher's. 

J,.!:p-V - * ^ 

15. Though fit*lea3t one c^i^feas held that a teacher could disobey rules issued by Ihe superinten- 
dent but not tfee hloard Jpoi^^ V. Sch. Dist. No. 52, 278 P.2d 211 (Mont. 1954)], it seems sensible 
that a board ccjiW, though it need not, ratify an administrator's rules implicitly, after the fact, by 
d ism issirij? for failure to comply with them. 

16. An example bf the school's asking too much occurs in School Dist. No. 25 of Blaine County v. 
Bear, 233 P. 427 (Okla. 1925)^ in which the teacher was expected to do janitorial work. The court 
refused to find this to be an implied term of the contract. ■ ' 

17. See, L. Petersofl, R. liossmiller, and M. Volz, The Law and Public School Operation, 2d ed. 
(New York: Harper and Row, 1978), § 17.9b, p. 429; and Irving C. Evens," 'The Principal's Authority, 
Over Assigned Personnel," in Ralph E. Stern The .^School Principal and the Law (Topeka: 
National Organization for Legal Problems in Education, 1978), pp. 17-24. 

18. Tinker v. Des Moines Indep. Comm. Sch. District, 393 U.S. 503 (1969). 

' ■ ~ I'd ■ 
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right to criticize hisl^periOrsWjl^R'^eachers sometimes express 
opinions^o or assign m^eria^fhafe^ay.be offensive to administrators 
parents,^ or students. In fttost instances they have a legaP right to do so 
and cah defd^t the school administration's attempts at discipline or dis- 
missal by arguing that their constitutional right to free speech is being 
denied.2i In this area, then, the principal should remember that he may 
tell a teacher what, subjects to cover— and even what , methods to use in 
V covering them— but not what Opinions to express on those subjects. It is 
also possible that he may not tell a teacher not to mention particular 
subjects, though certain topics might possibly be placed off-limits for 
very young students, and some— notably sex— are prohibited in some 
other states by statute or school board policy. 

, The second possible limitation on the principal's right to supervise 
teaching arises from tii^oncern that close supervision of a teacher can 
become harassment. The^legal issue may be raised when a board has 
decided to dismiss a tenured employee (if -not^to renew the contract 
of a probationary professional employee. 'Occasionally, the employee 
charges, either in the board hearing or later in court, that the principal's 
or other administrator's attempts at supervision constituted harass- 
ment anc} that his negative recommendation on retention was due ta per- 
sonal malice, evidenced by the harassment. Certainly this could be true. 
If so, it is to be hoped that the board procedure or trial would reveal the 
bias and the employee would be retained. The bare fact that such 
charges are often made, however, should ngt discourage a conscientk 
principal from fulfilling his obligation to the school and to the eTrip 
., himself when performance" is inadequate. When a teacher (or oti^ 
ployee) dies poorly, it is entirely appropriate for ^'principal ttrfe^^«t> 
even daily conferences, to make frequent classroom visits, to see lesion 
plans, or to employ other measures intended to produce improvement. 
Smgling out a teacher for special attentjon^jHhese kinds may well be 
helpful to the teacher and is nOt, in itself, proof of unfair discrimination. 

IVshould be noted that the principal's right to supervise teaching is 
specifically granted by Noith Carolina statute. G.S. 115-150 states that 
the principal shall "give suggestions to teachers for the improvement of ^ 
instruction. It shall be the duty of each teacher in a school to cooperate 

^ 19. PickeririK v. Bd. of Education, 39l'U.s/563 (1968). Here the plaintiff-teacher had written a 
Jetter to a noj^-spaper criticizinR the school board's athletic expenditures and accusing the board and 
superintendent of concealing facts from the taxpayers. In finding for the teacher, the Supreme 
Uurt advised "a balance between the interests of the teacher, as a citizen, in commenting Upon 
matters of public concern and the interest of the State, as an employer, in promoting the efficiency 
of the public services it performs through its employees." 

20. Sterzing v. Fort Bend Indep. Sch. District, 376^.R Supp. 657 (S.D. Texas 1,972); 496 F.2d 92 (5th 
Cir. 1974). • ' 

21. Webb V. Lake Mills Comm. Sch, District, 344 F. Supp. 791 (N.D.^Iowa 1972); Parducci v 
Rutland. 316 F. Supp. 352 (M.D. Ala. 1970); Harris v. Mechanicville Central Sch. District, 382 N.Y.S. 
2d 251 (1976). ' . . 
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with the principal in every way possible to promote good teaching in the 
school . . . Again, by statute, the principal is one of those persons 
authorized to assign duties to studei^teachers»^>v, 

, Evaluation > 

The principal's right and duty to supervise teaching implies a right 
and diity-'to evaluate and make recommendations about retaining 
faculty members and others. By July 1981 each administrative unit 
must have a written policy requiring annual evaluatiojK^ at least all 
jwofessional employees, tenured andprob'ationary.23 (State statute does 
not yet require written or regular evaluation "of all school employees.) If 
evaluations exist, they must be considered in "determining whether the 
professional performance of a career teacher is adequate."^^ if the prin- 
cipal has not made frank evaluations— preferably over a period of 
years— and carefully documented his conclusions, it will be extremely 
difficult for the superintendent and board to dismiss a teacher for in- 
adequate performance. The principal's documented obsefrvatlons are 
usually the most important e\i^idence of oth^r grounds for dismissal 
too. 25 Principals should make written records of troublesome incidents 
or recurrent problems, recognizing the unfortunate possibility that they 
may be needed as evidence in future administrative or legal proceedings, 
although the major reason for evaluation is the nonlegal goal of improv- 
ing teaching. 

Personnel Reco^s ^ 

The TenureV^I^B.S. 115-142) has several provisions on the rights of 
professional employees with respect to written records made about 
them. First, the law protects the employee from anonymous or secret 
criticism. Every "complaint, commendation, and suggestion" must be 
signed by the' person who makes it (this includes the principal) and 



22. N.C.^iEN. Stat. § 115-160.7 (1978). 

23. Section 35 of the 1980 Supplemental State Budg^ (N.C. Sess. Laws 1980, Ch. 1 137) directs the 
State Board of Education to develop standards to be used by local boards in annual evaluations of 
employees and directs local boards to begin evaluating teachers annually by July 1981. ; 

. 24. N.C. Gen. Stat. § 115-142(e)(3) (1978). 

25. Grounds for dismissal, set out in N.C. Gen. Stat. § 115-142(e)(l), are (a) inadequate perfor- 
mance; (b) immorality; (c) insubordination; (d) neglect of duty; (e) physical or mental incapacity; (f) 
habitual or excessive use of alcohol or nonmedical use of a controlled substance as defined in G.S.* 
0\. 90, Art. 5; (g) conviction of a felony or a crime involving moral turpitude; (h) advocating the 
overthrow of the government of the United States or of the State of North Carolina by force, 

- violence, or other unlawful means; (i) failure to fulfill the duties and responsibilities imposed upon 
teachers by the General Statutes; (j) failure to comply with such reasonable requirements as the 
board may prescribe; (k) any cause that constitutes grounds for revoking a career teacher's teaching 
certificate; or (1) a justifiable decrease in the number of positions as a result of district reorganiza- 
tion or decreased enrollment, provided that subdivision (2) of the statute is complied with; (m) 
failure to maintain one's certificate in a current status; (n) failure to repay money owed to the State" 
in accordance with the provisions of G.S. Ch, 143, Art 60. 
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shown to the employee before it may be placed in his file. The employee 
must have at least five days' notice before any document is put'in the 
file. This gives him an opportunity to jnspect it, reflect on it, an(^f 
possible to deny or explain any derogatory material contained therein. If 
the document is placed in the file at the end of the waiting period, the 
employee retains the right to place his own statement about the matter 
in his file at any time. 

The superintendent is the custodiap of personnel files, which must be 
kept in his office (though the principal may wish to keep copies of docu- 
ments about his staff, particularly his own evaluations). The statute, 
read literally, seems to require that the superintendent add to the file 
every communication, positive or negative, received about an employee 
from any source. The weight of what legal opinion^ exists on this point, 
however, is that the superintendent may exercise some^discretion. If he 
felt, for example, that a damaging letter from a parent was without 
foundation, he might be justified in excluding it. He would presumably 
be 'less justified in excluding a document (evaluation) submitted by a 
principal or other supervisor in the course of duty.^e 

Another effect of the law is to protect the employee's file from persons 
who have no legitimate interest in seeing. it^^re it not for the statute > 
[G.S. 115-142(b)], school personnel records, li^all other governmental 
records, would be open to public inspection under the North Carolina 
Public Records Act.^^ As it is, the employee has access to his file "at all 
reasonable times," but all other persons have access only in accordance 
with rules and regulations adopted by the local board of education. 
Every unit should have such regulations. Their content and scope may 
vary, but the general principle underlying them will be a balance be- 
tween the, employee's right to privacy and the school system's need to , 
have certain information about its employeesjn order to carry out its 
educational function. Certainly, the regulations should provide access 
for t^e. board, the superintendent, and the principal. Others— such as 
school prt-sonnel who do not supervisQ^the employee, creditors, prospec- 
tive employers, or the police, for instanji^e— should probably not be given 
access except with the employee's consent.^^ 
Documents may be kept in an employee's file indefinitely, but there is 



26. There is no court interpretation of the statpt^. The legal opinion referred to is that of the At- 
torney General's staff and two Institute of Government faculty members. The proposed revision of 
Chapter 115 by the Commission .to Revise the Public School Law (House Bill 55, 1979 General 
Assembly) would have amended the statute to make it clear that the superintendent has discretion. 

27. N.C. Gen. Stat. § 132-1 (1975 Supp.) defines public records very broadly as "all documents, 
papers, letters, maps, books, photographs, films, sound recordings, magnetic or other tapes, elec- 
tronic data-processing records, artifacts, or other documentary material, regardless of physical 
form or characteristics, made or received pursuantto law or ordinance in connection with the trans- 
action of public business by any agency of North Carolina govertiment or its subdivisions " 

28. Joan G. Bran non. Proponed School Board ReQtilo.tioris Gov^rninff AccenH and Mnintvunncv of 
Teacher Personnel Records (Chapel Hill, N.C: Institute of Government, 1976). 
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a limit oa the Uge of material that forms the grounds for a dismissal. 
With one exception, a dismrs^al cannot be based on evidence of conduct 
that occurred more than three years before the dismissal process is 
begun. 29 Until recently it was. assumed that evidence more than^three 
years old could'not even be presented to the school board in a. dismissal 
hearing. That assumption is called into question, however, bya decision 
of the state appeals court. In Baxter v. PoeM the court refused to reverse 
a teacher's dismissal merely because the board heard older evidence. Tlr 
court stated that admission of the evidence as background material wah 
appropriate, so long as the dismissal was not based on it. 

6nly one kind of document can legally be kept from the employee— 
informatian received about him before his employment. The board's 
regulations may specify that a separate file, not availableito the em- 
ployee, shall be maintained for pre-employment data. The advantage of 
doin^^i^j^ the possibility ofgreater ^frankness from references who can 
be assui^ed of confidentiality. The disadvantage is that inform^ation from 
. the file cannot be used as evidence, in a dismissal hearing.^.^ 

It cannot be stated with certainty what the effect would big of failing 
^ to notify an employee of information placed in^his file, because th^re is 
;\ no binding, case law on the point. Recently, however, the California 
Supreme Court held that a school district could not demote an employee 
•(in this case, a principal) who had not been shown several memos^rom 
. fKe associate sup^ntendent to the superintendent critici^g the prin- 
cipal'^ ^performance. The California statutory, provision is similar to 
' ours; it states that profesSional^("certificated") employ ee§: must have a 
/chance to see and comment on derogatory information if vt^fo serv^"as 
a basis for atfecting the status o their employment." The'supjeme court 
directed the trial judge to determin'e' whether the emplbyeeoWould have 
been demoted in the absence of the memoranda and, if not, to reinstate 
him.-^- The ?as^e indij(?ate;;s.the potential cost of ignoring an'employee's 
fights in this refeardk|i?^any units, either by, written pol1(<yf)r by prac- 
ticet employees are required to sign or initial'documents placed in their 
personnel files. While not legally required, this practice *is a simple 
means of . proving that the employee was shown the doeu|aent and is 
therefore a prudent policy. : ii Sv?: 
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Chapter 5 

THE PRINCIPAL AND FINANCE 

- ' . ■ 

Finance is not a major responsibility of the principal. Compared with 
other local officials-the board of education, the board of county com- 
missioners, the superintendent, 3n<i the school finance officer-he haS" 
very little authority in this:^ea.;;$^ll,;,the subject is worth sonte dii^= 
sideration. Because the finaricing:1>^ schools affects the principal's own 
efforts, he should understand the' process. For that reason, most of thi* 
cjiajjter consists of a description of budgeting and finaricial accounting 
in-the administrative unit. In addition, the principal does have $.few 
statutory duties. These are discussed iri the lastj^rtion of the chapter. 

The Blidgeting Process' " 

School budgeting is governed by the School Budget and Fiscal Control > 
Act, adopted in 1975 (effective in most part in 1976) and codified as G S 
115-100.1 to -100.35. The act was intended to achieve uniformity 
throughout the state in school budgetingand accounting procedures and 
to regulate for the ^first .time certain aspects of tlje cooperative 
relationship between the county commissioners (the usual tax-levying 
authority) and the school board. Its basic requirement^ for budeetine 
are as follows. . ' ' ' j , 

A board may spend>moneyT regardless of source, only in accordance 
with an annual budget resolution formally adopted^before th.e school 
year begins. A lawful budget i^solution is Balanced (thaLis, appropria- ' 
tions equal anticipated revenue).and show* at least fapeparate divi- - 
sions or funds. Fo^ur of these are statutorilj^ requiijed-*e state ptftlic 
school fund, the local current expense fund, the 'food settee fund and 
the capital outlay fund. The budget of mosf units also contains a federal " 
grarit fund. The uniform budget format used in all units is further sub- 
divided into namsfe^categories: into ptirpose, function, program,--and 
Dbject for the current^ense fund, and into projects for the capital out- 
lay fund. The state public school £und is the unit's portion of the s'um ap- 

1. For f5^r treatments of the subject, see David M. Lawrence, "Rela'tions Between School Ad- 

■,!EMll^Th' ■ i hT M n""/'"' ''''' """^ C""'™' Act." Local Fi„a„ce 

nl ,^,„ m. 21 (Chapel Hill. N.C: institute of Government, 1976); and Roli^rt E. Phay, "Finance 
nd BudKet.nK for North Carolina Schools." in ScJuh,! Law: Cms and Miteriah (Chapel Hill N C • 
latitute of Qovernmnnt. 1978). Chap. V. _ , 
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. propriated By-tHe^'Genera^Bsenibly to the State Board of Education for 
the schools' current op^SIEhg expenses (t|g]f*«lafgest kem is salari^^): 
Each unit's §hare depends mainly on the number of students enrolled in 
its schools (referred to as ADM — that is, students in average daily mem-j 
. bership). The local current expense fund must by ]^aw- bridge any gap 
between the^nit's state allocation and the amount needed to operate the 
schools for the year. Whether it mi^^feiWclude an appropriation from the 
county's general revenues depend^ on what is av&ilable from other 
sources. 'Hiose sources are (a) fines land forfeitures collected within the 
countj^^hich the North CarolinaTonstitutioif rjBserves for the schpols' 
: benefit^); (b) in nearly half the adihinistrative units, th^ proceeds of a 
"^ted supplement^ tax t6v schools; and (q) state, federal, or private 
- ^-^jitohey paid directly to the administrative unit. The capital outlay fund 
^■"^^ for the unit's physical neei3s — for example, acQjuiring land, 
iildings>- and buses and constructing, renovating, ^nd furnishing 
buildings. Capital outlay funds depend primarily on a countyyaj)propria- 
lion tut may also come from a State Board;^ppropriatioh, bfond issues, 
the local supplemental tax, the sale of coital assets, and insurance 
proceeds. - - .V . : 

^ ^n analysis of the five^udget funds show.s that a school board looks 
to "many sources f^j^the sch6t>ls' support. While not all of the fqUowing 
^ are available to a^enits andjJieir importarfcie varies fro rp one uitit to 
rjl^ip^hCT;' these are tKe potentil^v^^^ue sourges iri an a^roximate order 
dt importance; state appropriatibnSjj&rou^^'tke 3*tate Bioterd^f Educa- 
tion; appropriations from the boartj^. epiintyaiconi^ a voted 
local fax s^plement; federal gfants; piraceejisstorr^ th^^sale of state dr 
<*ounty bonds for capital outlay;- iinesf^Qj^^j^i'e^, and other funds 
assign^ t9:.the*s]chopl§ by lj»; loans' from the State Literary Fund; stu- 
dent f^S;. and private gift^dnd^endowjnen^ 

^TKe board's timetable ff)r ^budgeting is diatat^J)y law. By May 1 the 
^•$^uperintendeat subrr^its his budget proposals, aldng with an explana- 
tion, to the board. Id^lly,^thi9 budget^essage e^fflains the educational 
goals embodied in the budget, the reasons for changes from the current 
year in programs and ap^^^iation levels, an^ proposals for major 
ch'Snges in educational Ctt' l^li* policy.^ The board r^yi^s tlie superin- 
tendent's j-ecommendatii^i^^^ submits its-budget to the^county com- 
missioners by May 15?^I5^^™"^^ssioners^ act on the school budget by 
July 1, after which th^TSoard of education takes the final step of 
adopting a 'budget resolutiOTT to govern exp^^itures 'for the ensuing 
' year/ ■ • T ^ t - * ^ ^ 

Neither of the two boards nor 4he superintendent makes budget deci- 
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2. N.C. Const, arf. IX, § 7. 

3. N.C. Gen. Stat. § 115-100.7(b) (1978). 

4. Id. §§ 115-100.9, -100.12 (1978). 
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sions,3lone. The superintendent usually has consulted with many groups 
and 4|dividuals within the school system over a period of months before 
/for^;!i|ating his budget. The press and the public may enter the process 
■^onc^pe superintendent's formulation is before the board of education. 
. ' The li^i^rintendent must allow inspection of the material he has sub- 
mitte^[^i) the 43oaM and may encourage interest at that point by 
• V^T^ notic(|^hat the documents arfi available fer inspection. While 
TOrmuIating. its lii-oposed budget, the Soard of education may hold a 
. pubjic heawp^ on the matter.' If the^ard does not hold a hearing, the 
school -budgdf will. nevertheless be exposed to pubHc view later as part of 
- the county budget, on which a public hearing is.required.^ ,^ 

Freque^lj^, schod board, members and county commi^T^ners dis- 
, agree on lio^ much should be dedicated to the schools. jfrpm county 
. reKenues. Indfeed, a certain conflict is inherent in the roles aJfegned t(P 
th«.tw6 boardsc.]Commissioners guard the count^H:^ assets and attempt to 
divide them fafrly among allUhe,groups that c?fiipete for fj^iancial sUpr 
port. Law enforcement, the j^il,. social services, and health^care, for ex- 
ample, are as e^etrtSl to,tl]|^unty's well-being as schools and are'. 
[)robabhH|a^ able than schQpl;§|6enrist public itttetest in their adequate 
tf>ainterfa;^e. The commissiortBr5.^1iow that'theJa^ county spen'de 
more thari^alf its revenue ot^ft^jriibliq.^ols; it is therefore no\von- 
der that t^ey someti me& conjMeMBiHfePiool board l\as asked for too 
much. .B^frf-'.of ^""''^'''^"my^&FfT ' other -handf run and 'are 
■ elected drT pledges^o impi^^m^Said^. Failing to W^for the mone|^ 
' needed for'e^ftellence would be failing the public truZt coi^itted t# 
';flT^. To confl^licate^the issue further, the cohst^tionaland«iegislatwe 
;^tandard for county supfSl't oL^chools is-vague. The State (institution. 
. siniply xfi^lres.that^t,he GeneFal. Assembly cjovide for a'rtine-mohth ' 
<3ShQQl ti^ and stat^^ tjiat the legisla®^e "m^ assign to li^ts oHocal 
government such respblisrbility for. the financial support of the free 
public school^ as it may deem appropriate."" 'EhOilegislative version of 
the^onjgtitudonal mandate says, "[T]he local current expense fund shall 
include' appVbpriations sufficient, when added to appropriations frog* 
the State Public School fund, for the current operatinf expense of th^ 
public school system in conformity with the educational goals an^ 
policies of the State and the lo^Lboard of education, within the finan- 
cial resources and consistent -^OK^e fiscal policies of the board of 
coynty commiesioners."8 Neither of these legal formulations is definite 
.Jh|ough to prevent differences from arising when reasonable people 
(tdrnmissioners and school board members) meet to ask, "What must 
the county give the schools this year?" * -'v 



•'■>. III. § 115-100.8 (1978). 
H. III. § 159-12(b) (1976). 
7. N.C. Const, art. IX, § 2fe).ee' 
S. N.C. Gen. Stat. § 115-100.6(e) (1978). 
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The General Statutes contain a procedure for resolving disputes when 
the school board fears that the county appropriation is insufficient to 
support a, nine-month term ii^he coming year. First/the chaiMften 
arrange a joint meeting of the two boards t^;be held no m(^ than si%n 
days after the coramissiopers announce the amount of 1*iWr appropria- 
tion. At ftie meeting the boards review th« entire budget, npt merely the 
disputed portions; in an attempt to resolve their differences. If th^y can- 
not agree, either board may refer the matter to th^ clerk of superior 
court in the county. This option must W exercised within three days af- 
ter the joint meetjng, ar^^M|^rkv^utst decide on a proper amount 
within ten days after Jih«WBp|^ to him. ^^er ^ard may 
appeal his decision, aigain^pP'ten days, to the superior court in that 
county. There the issue is tried by the judge or, at' the request of either 
board, by a jury. In "either case the question is "How much is needed 
irom sources under the count^comnfissioners' control to maintain a ' 
system of free public schools?" *If the court finds that more is needed 
than was appropriated, it may order the commissioners to appropriate 
an'' additional sum and even to levy additional property taxes to raise 
that sum. If the clerk's decision is appealed, thu? leaving the school 
board with inadequate operating funds, the commissioners must supply^ ^ 
at jeastthe amount furnished in the previous year pending? the decision 
, oif the appeal.^ r'^' 4: . ^ ^ 

Rarely does a school board' become involved in this procedure. Or- , 
diniarily the board accepts the commissionj^^' appropriation and then 
formulates^nd adopts its btud^t^resQjution. The School^ Budget Act im- 
poses a number of important iresft-igl^ on the budget 'resolution, 'both- 
as fjrst adopted and^a later a^eifdeC^ requirements 'in effe^^^ijen ^. 
the school board adbpts Ihe^^nhuai; budget concern the couMy ap- 
propriation, the voted tax supplenjient in units that have one, and the' 
stricture that the budj^l resolution be baTancedf • 

Th^significant p6in|.aboul the county appropriation is4:hat the com- 
mipioners may make a lump-sum appropriation, leaving the. board of 
education to decide on how it will be allocated, or they may themselves ^ > 
allocate some or all 'of the county approprisition to certain purposes, 
functions, or capital outlay projectg^^in th^' schools' uniform budget , 
format. 1" (Commissioners may not, however, allocate for^pecific ite^ 
beneath the level of function or project.) One adoption requirem^, 
then, is that the budget resolution reflect the commissioners' allocation. 
Another is that the Budget be balanced.'^ To that end, funds must be ap- 
propriated to cover deficits from the prior year and amounts due during' 
the coming year under continuing contracts (contracts that incur obliga- , 



9. /(/. § iir)-uM).n (1978). 

10. Id. ^ lir)-UM).9(h) (1978). 

11. hi. § lirvlO().r>(a') (1978). 
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tipns to be paid in more than one year). In addition, each fund must be 
bal^efed, with the sum of estimated net revenues and appropriated fund 
balaiftes equal to appropriations in the fund. Each fund may include a 
maximum contingency appropriation of 5 per cent of its total, to be used 
rfuring the year if expenses are higher than expected.'- 

Several limitations exist with resplect to the voied supplemental tax. 
The board may not request nor may the commissioners appro\H? a 
property tax levy at a higher rate than that approved by the voters. In 
estimating the amount to be realized from the tax, the board must in- 
clude collections anticipated from supplemental taxes levied in 
preceding years but may not estimate a higher collection percentage for 
the' coming year than that actually realized during the preceding year. 
(If the^x was not levied in the preceding year, the collection estimate 
may nqt^yexceed the percentage of the general county tax levy collected in 
. the previous y(^ar.)'"^ 

In addition to obser\^g requirements for the budget resolution as 
adopted, the board is restricted irf%4%Jt may amend the resolution 
^•^f later. Most important, it must pres^^^tbje integrity of the capital out- 
' lay and current expense funds by Iraritferring money to or from the 
fuhds only in emergenciesV'The underlying purpt)se of this requirement 
is to prevent the commissioners from favoring, one school unit over 
another in counties with more than one unit. Current expense funds are 
by law distributed to each unit on a per-pupil basis. Capital outlay 
funds, however, are distributed at the commissioners' discretion. 
Therefore, without the prohibition against transfer between funds, the 
commissioners could suppart^Q^^^ynit at a higher level than another by 
kiving tWTavored unit aia^^^'Capit.al oHftlay Appropriation that could 
then be transferre^into-W-^rrent^^pense fiind at will. T^iough the 
: danger arises orjkijri caugi|.s v^tji.more than one uni|, ll^e prohibition 
, appjjts to. all.scnopl unit^^- ' v ^ . 

But emergencies that, make aj^rd of education genuinely need 
, monej'^vailable from another fuM ra/^" ^curv Thd'School Bud^^ Ac) 
recognizes that possibility and* contains a prd^edurc for making a 
transfer, with the commissioners' approval, in emergencies "unforeseen 
and unforeseeable" when the budget resolutio*i^w;§s adopted. The board 
by resolutfon requests the commissioners' permission to transfer a 
specified amount into or out q{a fund. The resolution ^ould explain the 
emergency, why it w;jas-nat ari't-i^ipated, what expenditures willbemadp 
or increased with* th^v'-newly available money, alid what items^vill 'be 
eliminated within the fund that loses money ,^efore the corafnissioners 
approve the request, they must^allow time for other boardsfof eclucation 
in fhe county to study and comment on the resolution. (Commissioners 




12, A/. S \ \-)-m)A2i\}) {197S). 
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have 3a days to approve or disapprove the request; failure to act in that'^ 
tiniQ^ constitutes approval.) When they decide, the commissioners notify--, 
any board that has exercised the right to comment on.the request as well 
as the requesting board. ^ . ' 

The second major restriction on budget amendment arises when the 
• com/nissioners have chosen to allocate all or part of the county ap- 
propriation. If the commissioners have (lone so without restricting later 

• amendment by the school board, the school board may amend at will un- 
. til a poipt is reached at which the total 0/ ttie amendments increases or 

decreases an allocated budget item by more than 25 per cent. For exam- 
ple, after the budget resolution is adopted 'in July, the school board could 
increase the f(k)d &v\ces fund to an amount 10 per cent greater than the 
origmal allocatiofPin November, 12-per c^nt" greater in MarchUprd 
another 3 per cent above the original sum in April— but then it cotifrai- 
crease the fund no further. For a larger increase or decrease, the amend- 
ment would need the commissioners^ approval. Thi£^comnussioners, 
however, can choose to regulate school budget amendifite moTe closely 
than this'by specifically setting the terms /or amend'm^t when they 
- ■ m'ake the county appropriation; they have the right to require the school 
board towobtain. approval^for' amendments that increase or decrease an 
allocated budget item by more than 10 per cent. '5 .. . "* 

Finatii^al Accountability,.^ [, \ . ■ ^ - n^^- 

■ Before the SchoolVBudget and Fiscal Control Act was passed, county 

• . Jmance officers vvere^legally responsible for auditing, schooi^spending, 
• though few did so regularly.. Now each administrative unit has a school' 

fmance officer ^ performs the fiscal cpntgpl fu'^qtions required by Ihe 
aqt. This, off ic&|p5(:ho is appointed by fhe superirrt^hdent and- approved 

' by the board, lf|».jj)e but usually \s ^t.the same, person who serves as 
county finance ofTicer. More dftcAjJaitfis. a full-time employee of the 

' school unit, w;ho' niay aJso serv|^'*^nit irl any otheV capacity. His 
-duties are ntfjijerous. He keeps the unit's accounts according-to the 
prescriptions of. the State Board (for fun(?s that cottie from or througfe 
the. state) and the Local Government Commission (for all other funds); J 
deposits incoming funds; approves all obligations when they are in^ 
curred and later Hheir payment; signs and issues checks, drafts, and' ' 
. state warralits; invests the.unit's idle cash; and prepares financial state- 
ments when requested by the superintendent, the school board, or the 
commissioners."^ 

.Mone.vs are handled in different ways, depending on their source. 
.>St^e -ffinds are not act»?ally remitted to the unit. Instead, they are 



. I t. /,/:"§ Jl.>10().l.'i(cit (IHTSt!" *■ 
. • irj.,/,/. tj 115-l(l().Kj(bM1978). 

■ Iti..5i/r#, S Iir.-I(K).18 to -1(H).19 (1978). . ^' 



deposited in the state treasury t6 the credit of the unit^ which, issues 
warrants to be drawn on the treasury. Each rponth the finance officer 
notifies the State Board's controller of the expenditures, from state 
funds to be made for the mouth. The controller determines what amount 
is due and credits it-to the unit, after which the finance officer maj issue 
warrants up to that amount.'." Local funds come from several sources. 
Those that accrue automatically to the schools— that is, those assigned 
by law's— are^ turned ^^.^^ the finance officer by their custodian, 
within ten days after the close of the month in which they are collected. 
The .commissioners' appropriation to th* schools-from general county 
revenue is^transmltted under any system acceptable to both boards. 
Only when the boards disagree dp they need-to resort to the statutory 
formula, which calls for the appropriation to bd^ remitted in monthly in- . 
-stallments sufficient to meet the month's expenses until the appropria- 
tion is exhausted. The ceUitty finance officerjuust make this payment to 
the school finance officer. Within terfifays aftef the month ends.'^ 

The third major sojirce of funds is federal approftriations. These may 
come to. the state or county government to be remitted by that govern- 
ment to the pit, or t^hey. may come directly to the administrative unit. 
^P, case, the funds are categorical— that is^ for specific purposes— 
'- and are accompanied- by extensive feSera! reporting requirements. 
■ An importarvt obligation of the.finance officer is to issde a preaudit 
' certificate for every Qbligation (a contract or purchase order^^^d for 
every disbursement ^except payroll checks, and state warrants. The 
preaudit certificate— •\\chieh is^ifsually^ signed^" and dated statement 
stampeghip thecofttract^prdec, or biU^asseVts that the amount billed is 
ow.ed^ Sfat the buSgetf resolutions-contains^ an'appropriation authorizing 
the expenditure, and that either an encumbrance has already been made 
for that purpose OF the appropriation has a sufficient unencumbered, 
balance^to-cove^ the dmou"ht. Ordinarily, a bill disapproved by the 
finance-oeficfer^vift not be'paid. In theory, however, the school board ' 
may assume the resp6nsibiliiy''for Qve^^^ In that case 

the board approves payment though a formal resolution that states its - 
reasons, and a board mefnlSfer signs the preaudit certificate. The narpes 
of those who voted fort-he resolu^pn areentered in^Re minutes beeSjfe/ 
those bo^rd members will })e liable for repajrment to the unit if th||jay-' 
ment later pfbves tjaHba illegal. 2' ""^^ 



' 17. ■/</. |ll.5^100.21 (1H78). * 
18. r«llcction.s from a voted tax supplement, fines, and.forfeitures (N.C. CONST, art. IX, § 7); 
pr(K-eed.s from the sale of seized ta.xpaid whiskey (G.S.r8A-24»; and proceeds from the sale of cars 
used in racing fG.S. 'ZO-mMin)]. In addition, many, units share county ABC profits throunh local 
acts. 

N.C. Gen. Stat. § ll,'>-loo.20 (1978). ,' • ' 

20. If approved by board resolution, signature machines may be used. /</. § 115-100 22 (1978) 

21. III. § 11.5-100.24 (1978). 
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- . The finance officer is also an investn^nt manager. Subjecf;* tb, ;' 
- whatever restrictions the bo^rdiia^ ini|)osed, he invests or deposit^hia^^' 
> 'leash balance's left in-apy fund. Tbe interest eirnei^s credited to^lfe 
;'\ tfund by which it was generated? Money may be placed in a time depQ|it 
in any North Carolina bank or trust company, but investments m^^e 
made only ^ specific classes of securities. The finance omcer is respon- 
sible only ^ investing funds actually remitted to, the schools; money, 
, ^ such. as the cminty appropriation, that has Jbeen allocated^o the schools 
. but remains under the control 6f the allocating agency is not available 
for investment by the schools.?? ^ , 

The Principars Duties \ ^ ^ 

• The law (G.S. 115-100.31) allows individual schools to maintain ninds 
largely outside the framework of budgeting and accounting set forth 
above. Only a few requirements must be met for these special funds of 
individual schools,_ which include gate receipts fromint^scholasfic 
athletic events, salfesjpf yeatfitooks and newspapers, the dues of student 
organizations, an^jmirar accb^^ ^ -v. 

If the total of Is^schoors accounts is small (less than $300 per year), 
the board has several choices about how to handle the money. For small 
funds, there are no legal requirements for handling except that the 
fund(s) must be audited annually by.the person who audits the accounts 
of the administrative unit.^^ If the hoard wishes, it may adopt its own 
policies. It may also choose to have sm^ll amounts handled just as larger 
funds ipust be— thgit is, to appoint a treasurer for each school^ who keeps 
records J^^!^^ ordered by the unit's finatice officer; to require*'?^^ 
placement ill^^jifl depository of the unit in a special account 

.credited to thie^aOTB^ and to permit payment from the account only 
throilgh checks ortff^ts signed by the principal and the treasurer.^^ Or 
if ^the board wants even tighter control, it may place funds of inc^vidual, 
^ ^schools lanrfer the.contjral o^ the unit's finance off^icer. 

• I^he amount arschoofjPiandles is $300 a year or more, the first option, 
nonregulation, is not available. The board must put the funds in the care 
of either the finance officer or the principal and thg^hool treasurer, 
who must d/pb§itithem and sign checks. \ 
The principal has^ twQ other statutory financial responsibilities. G.S. 
' 115-158 requires that he sign the monthlytt^yroll, as an assurance ^ the 
state controller alid the State Board of Eaucation that it.is accurate. 
G.S. 115-150.^ establisjhies a detailed^cher||ie for refunding'studept fees 
to pupils who transfer dutipg the y§^, and it assigns the refuhj^g duty ■ 
to the principal. v.--- ^ 



I5B2. 7r/. § 115-100.2611978). 
2SrId. § 115-100.30 (1978). 
24. Id. § 115-100.31(a) (1978).' 




EKLC 



Chapter 6 



PROPERTY 



The principal has a dual responsibility concerning school property: 
one, to keep conditions; safe for those who use the property and two, to 
prevent damage fo the property. Many of the specific details of these 
duties Sre spelled out in the North Carolina General Statutes; some are 
part of the common law (the law* that is.'derived from court decisions). 
The principal has numerous obligations with respect to fire prevention, 
as well as a duty to eliminate unsafe and unsanitary conditions. He 
must do what he can to prevent vandalism or negligent damage by stu- 
dents or suffer financial consequences himself. When damage does oc' 
cur, he is responsible, in the early stages, for efforts to collect the cost of 
repair from the parents of the. students who caused the damage. Recent 
increased, use of schools by community groups adds to the principal's 
duties. 



National Fire Preventioj8 Association statistics for 1978 show thatr 
while only 2.1 per cent of fires were schqpl-related, these fires (some 24,- 
000 of them) .<^used close to $96,800,000 in damage. • Proper tj^ loss,' of 
course, is an insignificant consideration compared \^h the possibilities 
for Joss of life in school fires. It is not surprising therefore, that the 
Gener^ Assembly has spelled out precisely what tl^principal is to d*o to 
prevent fire. His duties are as follows. 

Fire Drills. A drill must be held every month in each building where 
students are housed. The fifst drill must take place within the first week ' 
of school. Alj pupils and- employees must take part in the drills, which 
should use various rputes so as to simulate evacuation under different 
cmiditions. Additional requirements can be set by the Commissioner of 
In^rance, the Superintendent of Jupc Instruction, or the State Board 
of Education, and any suth regufltions'^'inust be permanently posted ofi 
a bulletin board in each bytkiihg;'2v% 

Principal's Inspections. Severah portions of the. General Statutes re- 
quire the principal to<^|^ect buildjjjgg in hi^ charge for fire hazards. 



1. Education USA (Washington, D.C:: National School Public Relations Association, September 
,24, 1979| p. 28. . ^ 



Preventing Fires 




- 2. N C. Gen. Stat. § -1 15-15018978). 



A^i^v^. vjrriTi. cnAl. s l lO-iOVW 
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One statute requires twice-monthly inspection to see that trash has not 
accumulated in cafeterias, gymnasiums, boiler rooms, storage rooms,* 
auditoriums^ cl^^^nis, attics, basemejttfc or elsewhere. The principal 
must is removed dail^ti^d other hazards as soon as 

he notices^fherti.^ He must keep passage^^^an.d exits clear and doors in 
good working order and unlocked wheaSSpbuilding is^occupied.^ Com- 
bustible materials must be stored in a \wpPvfent ilated place.^ Finally, the 
principal is to^jep anyone from' adding to exijsting electrical wiring in ^ 
"^his buildingslwmiout authorization from the -superintendent.^ 
. Principals Report Once a month the principal is to file a report with 
the superintendent (with a copy for the school board) giving the date of 
the last fire drill, the time it took to evacuate each buijding, certification 
that inspections have be^n made, and any other information requested 
by the Insurance Commissioner, the State Superintendent, and the 
State Board. ^ He has additional reportingobligations concerning the in- 
spections required to be made by outsiders'(building or electrical inspec- 
tor, fire marshal, or other). First, the priifcipal must inforim the superin- 
tendent if the required outside inspections are not being-made;^ and, 
second, if they are being made, what conditions are uncoyered^that need 
to be remedied. ' . . . v^ ' '^ 

The principal's fire prevention duties are heavy ones. He has not only 
a number of specific obligations to perform himself but also general^ 
supervisory responsibility tor seeing that other persons perform their 
duties in this regard. Final proof of the Qeneral Assembly's seriousness, 
if it is needed, is the fact that willful fajlur^ to perform the duties is a 
misdemeanor.^/ " ' ^ 

Preventing Damag^^^^ ^'iLi 

- The General Assem]^%p^fica)i'ly requires prhieipals to prej^^ve*- 
school property. It also ^j^s^tocal school boards the power to prescribe 
principals' duties in this regard. ^^^G.S. 115-133 diretts th^principal (^rrf 
others) to inform the board immediately of/*any unsanitary condition, 
damage to school property, or needed repair."^^ N^^t the laW states that - 
(1) principals, teachers, and janitors are responsible for the safe-keeping 

3. Id. §§ 115-150, -150.1(5) (1978). 

4. Id, § 115-150.2(4) (1978). 

5. Id. § 115-150.1(1) (1978). 

. 6. /rf. § 115-150.1(3) and (4) (1978). "^^."-^ 

7. Id. § 115-150,1(2) (1978). . ^ ' 

8. /rf>^15-150 (1978). 

9. Id. § 115-150.1 (1978). 

10. Id. §§ 115-150.1. 450.2(4) (1978). 0^' 
H. Id. § 115-150.3 (1978). ^ 

12. Id. § 115-45 (1978). 

13. N.C. Gen. Stat. § 115-149 directs the jjrincipal to report the same items to the superinten- 
dent. 
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of the school during the sei^sion; (2) they rmst discipline students so as 
..^a^ev)eht"damage; and (&) if they fail in' properly supervising students, 
''"^py themselves are finaricially liable for ^amage caused by students. 
^T-w^*'*^' ^^^^"^^ contains similar language, with Amplified directions. It 
^^§»fates*that principals and teachers are to instruct students in how to 
% care for school property and, again, that they will bp liable if a negligent 
failure to supervise, results in damage.^^ * ' 

If children cause daniage carelessly or deliberately, the principal can 
. and ^should, according to the statutes, expect their families to pay. 
Damage is to be reported to parents and, i/ they do not pay, to th^ 
superintendent. 15 State law makes parents liable for up to fSOO for their 
children's willful or malicious destruction of public property. 

The school board depends on reporting by principals to identify 
damage. Once made aware of it^ the board has several statutory aids to 
help in recouping losses. It can pay awards of up to $300 for information 
concerning persons who have injured or ;^st61en -school property. Five . 
criminal statutes punish acts of violenc<e;^^^ school property. G.S.'-^ 
14-60 and G,S. 14-67 designate burning or; atte^^ to burn school 
buildings as felonies. G.S, 14-132.2 makes %ipully^d a school 

bus a misdemeanor, Both G,S, 14-132 and'G.f f 14^273,penalize as a mis-- 
demeanor an act causing deliberate injury to school property. ^\ 



Keeping 'Premises in Safe Condition i -^ij^t ' 

s Stat^ law (G.S. 115-133) directs the principal^ip^ort unsanitary con- 
ditions, damage, or needed rejpairs, but eyeri ll^^^ihis jegislfli^^ 
would be legally obligate(ttf?'(AJjicerji himsel^^^^|gjchoorg pmj^al 
condition, ThS common 1^^"^^^ torts (seepages 1^^|^^ 
, cipal to act as a reasona^l;;^^ prudent person cYiSLVgi^^m^^M^^^Bkes 
would act in guarding th.e safety of persons on scho61^S^isfes If he is 
:^careless of their safety (the legal term is negligent), the principal will be 
Imble in damages for certain costs of the injuries that result. The crucial 
poinj^to note in this regard is that the school board itself and the county 
- comnfissioners as its tax-levying authority are protected ftMfeliability 
by the doctrine of governmental immunity. The individiil^caool em- 
ployee—that is, the principal— IS not. (See Chapter 8 for a discussion of 
liability and immunity.) ; 

The principal's duty with respect to students' safety is discussed at 
length in Chapter 2. j|k3hould be recalled that the duty varies according 
to circumstanciBS— sudn as the age, maturity, l^alth, and intelligence of 

14. The statute permits deductions from teachers* and principals' final vouchers to cover repairs . 
of'damage they have allowed. 

15. N.C. GENrSTAT. § 115-149 (1978). 

16. Id. § 1-538.1 (1969). 

17. /rf. § 115-133,2 (1978). 

■''a- 
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, ■ ■ *^ ■ ' 
fhe children involved. Keepin&school buildings, grounds, and equii)me 
' in good shape and. free from hazards is an important part of the dkity. 
The^a^he care must be taken to protect employees and any other per- 
sons invited into the school- with the obvious difference that situations 
hazardous for children may nqt be so for adults. Somevyhat less care is 
required for the safety of persons who have not been invited to the 
school but nevertheless are not forbidden to be there. 

Use of School Facilities by Outsiders 

Pressure from outsiders to share school facilities is considerable and 
probably will increase as. enrollment declines. Since the typical North 
Carolina county devotes ili'bre than half of its revenue to the schools, it is 
understandable that many elements in the community view them as a. 
community resource— but it is also understandable that school officials 
are not aWys eager to share facilities. First, they realize that their 
primary dut> is to conserve the school system's resources for students' 
use; second, they may be concerned with additional expqsure tp.liability. 

The local board of education determines whether jto allow outside use 
of school property except when the General Assembly has directed 
otherwise. Several^ legislative directives exist, and all point toward 
greater community use. One statute allows the State Board to pVmit 
the" establishment of a community college whoWy-or Dai^ially ^1^^^^^ in 
public school facilities, but only on petition W-the ijfel school board.'^ 
Another requires the board to let goJitical parties use- the schools for 
precinct meetings and county and (Ssfrict^nventions. The board may 
regulate this use of buildings to preVent "perference -with school ac-- 
^tivities b.ut may rii!)t charge a fee higher than "the cost of custodial ser- 
vices and uUlities.2o A third, G.S. 115-133,-allows the board to permit use 
of school facilities ^or other than school purposes ifthe use would not 
harm the facilities; ~ ... v'!'^^ 

In 1977 the legislature, a't Governor Hunt's request, strongly^'fe 
couraged the sharing of school resources by passing/the Comm'tjnity 
Schools Act.^' The stated purposes of the'act are to in£*ase (1) the use of 
school facilities by governmental, charitable, and ci^c organizations; (2) 

18. A lei^al distinction is made between a "licensee" and an "invitee'." The formers presence is 
either e.xpr<.ssl.v,or impliedi.i^permitted by the owner (here, principal), buVJj^' has not been invited 
Duty toward a licensee is less i*f that "the owner owes a licensee only a duty to abstain from injur- 
inK him willfully or wantonly. But the owner owes an invitee a duty of e.xercisinn reasonable care 
for safety commensurate with*the circumstances involved and the age and capacity of th& in- ■ 
dividual. As far as the invitee is concerned, the ri(?ht to protection from injury is a positive one in ' 
that the owner not only must refrain from injurious acts but also must warn the invitee of any hid- 
den or concealed perils which may be on the premises." L. Peterson, R.-RossmiHer, and M Volz The 
Uiii- <i>,<l FuhUc Schixil Operutum, 2d ed. (New York: Harper and Row 1978) p 253 
^19. N.C. Gen. Stat. § 115A-.5 (1978). ■ • . 

20. Id. 8 115-13.3.3 (1978). 

21. W. §§ 11,5-73.6 to -73.12 (1978). ' > 
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the use of community volunteers for tutoring, counseling, and special 
projects within the school program; and (3) communication between 
public school personneron the. one hand" and community agencies and 
the public on the .other. Ufider the act, school units submit plans, based 
on State Board giiidelines^t^apply for state funding of up W 75 per cent 
of the cost,of their pro^^-.F^ans differ, but every unit's plan must in- 
clude employment (or designation) of a community-schools coordinator 
and establishment of an advisory council, half of whose members are 
-..parents of public school students. The act's coverage," especially in the 
area of program or curriculum,. is considerably broader than property - 
matters, but the effects on property control can be significant. All butj 
about 25 of the state's units currently receive community school funds' 
JJnits- that operate under community schools plans invariably find = 
. many programs occupying school facilities that haVe never before *een' 
held there. The new programs fall into two aategories— school-sponsored 
or nonschool-sponsored— anjjLhe distinction oaght always to be clear to 
bbth participants and scho6fJgicials, particulariy th'e principal of the' 
schbd where the prograr^ is lgca.ted.^'^ If th'e program is sponsored by 
the scRool s.vstem, its participaiits are. entitled to the same protection 
that IS, accorded to students aijd emplijyegs of the regular-daysissions. 
For example, a number of units have initiated .after-school day-care- 
programs in the scFfbols^ Thj^ progrsi^s are planned, approved, and 
■ operated by the school board an'd its employees; therefore the.s^hooi unit 
bears fulLrespohsibility for supervisiorfand safe facilities^#he principal 
in whos.e building the day-care program is housed must be ^ concerned 
about the program's operation as about the regular progran^:... 
iB^sumably, the board will hire others to reliel/e the principal Jronvper- 
s^gally overseeirig evening, night, or early morning programs;;the point 
.^^nhough, that the initial responsibility is his or the board's. 

A differe^^t situation exists when outside groups simply want to use 
the school's physical facilities. Iif that case, the school system and prin- ^ 
cipal sH^ld not be obligated for supervision^Vonly for^ maintaining • 
reasonably safe premises. Many units setjimits to their responsibility 
through.contracts signed by each group that holds an event in the school. 
All units should adopt this procedure. As second-best policy, if the board 
does .not require a contract, the principal should undertake to tell spon- 
sors, of nonschool programs' that he will not provide supervision. 
. yPpeninig the schools' to the community undoubtedly places greater^ 
burciens.on the sc|ooft' personnel and facilities. The state-l|vel ad- 



oite- 1^* above for di.stinction hetween licensees and invitees, 

la have.asked whe^er they do not have some respofisibilitv when the.v actuall.v 
ituation t'xistinK inThe schools, evfrthough the pro({ram ma.v be run entirely by a 
-""he answer 'fsve.s. They have a moral responsibility— and possibly also a legal 
ifcP^the^jfuation to the superintendent or the school board. 
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ministrators of the carrimunity schools program recognize that fact and 
encourage units to apply for |unds ,for-opening/cleaning, and locking 
buildings and, where necessary, supervision entailed by the additional- 
burden.^** - ■ 




24, Conversation with Dr. James A. Clarke, Director, Division of Community Schools, Depart- ' 
ment of Public Instruction, September 28, 1979. . / 



Chapter 7 

TRANSPORTATION 



In 1955 the General Assembly shifted operational responsibility for 
public school transportation from the State Board of Education to local 
boa/ds, where it remains. Financial responsibility continues to rest 
almi^t entirely on the state. North Carolina's transportation system is 
among the nation's largest, carrying nearly three-quarters of a million 
passengers daily. It has a lower per-pupil cost than- any other state's 
system, primarily because it relies heavily on student drivers (nearly 80 
per cent). 

Although it is ancillary to education, transportation is one of the 
school's most serious responsibilities because of the ever present 
possibility of injury or death. Most state laws and State Board of Educa- 
tion regulations in this area are based on safety factors. Besides the 
states general traffic safety laws, there are statutes regulating buses, 
drivers, route choice, and pupil assignment that reflect the same con- 
cern. Other portions of the law address issues of liability and compensa- 
tion for accident victims. After safety, the law's major emphasis is 
fairness:- who will ride, how^ can special arrangements be made, when 
and how may parents protest the school's decisions? \ 

The principal plays ah extremely important role in the transpiprtation 
system. By statute he is responsible for assigning riders, choosing 
routes, and following up on reported defects in buses. Although every 
unit has a transportation supervisor and large units have route super- 
visors as well, the principal retains the duty to supervise closely the 
work* of persons who exercise his statutory duties. 

Buses 

The principal's first duty is to know the physical condition of the 
buses his students ride. He gains the knowledge from two sources: the 
inspection report sent to him monthly on each bus and the oral reports 
of unsafe conditions made to him by drivers. 

Buses are of two kinds, either regular or activity, depending on the 
purposes for which they are used. 

Re(j}fl(ir. Regular'school buses may be used for certain purposes only: 
(1) transporting students and employees to and from school or other in- 
structional programs, including educational field trips; (2) taking a stu- 
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dent or employee^to a doctor or hospital for emergency medical treat- 
ment; and (3) making evacuations ordered by civil defense authorities.^ 
Each bus purchased for regular- to-and-from school use^jnust meet 
physical specifications approved by the State Board. If the bus replaces 
one being retired from service, its purchas^e prfce is paid from state 
, funds allocated to the local board. If not— that is, if the bus is an original 
purchase for expanded service— the board must pay the cost from local 
funds provided by the tax-levying authority. The stat^ bears most ex- 
penses of^maihtenance, insurance, and operation. ^ Schools are exempt 
fr9m both vehicle registration fees"^ and the state gasoline tax.^ 

Storage and maintenance are large-scale activities supervised by the 
county school board in all counties, including those that contain city 
school administrative units. Each bus is inspected every thirty days dur- 
ing the school year. Following inspection, a report on its condition is 
filed in the superintendent's office and 3 copy is sent to the principal 
whose school the bus serves. Mechanical problems th«Bj: arise between in- 
spections are reported by the driver to the principal an'd by him to the 
superintendent or to the chief mechanic or supervisor of transportation 
as the superintendent's delegate. If the vehicle is unsafe, it must be 
removed from service until the unsafe condition is remedied.^'^ State law 
makes the use of school garage services for aTny purpose other than 
maintaining school vehicles a misdemeanor,^ and quite recently the 
General Assembly extended its control over the garages by authorizing 
the State Board to develop and enforce standards for chief mechanics 
and transportation supervisors in the local units.' 

Activity. While it can be said that every school activity serves an 
educational purpose, the transportation statute differentiates between 
needs directly linked to the curriculum and the needs of extracurricular 
activities. Local units must purchase buses in addition to the regular 
buses if school transportation is to be provided for teams, ba^nds, and 
similar groups. 

Special requirements apply to activity buses. The board must buy 
them with local funds. They may be serviced in the garage maintained 
for regular buses, but the unit must reimburse the state for such costs as 
labor, gasoline and oil, parts', and tires. Labor-coat reimbursements due 
the state may be used to pay the salary of the mechanic who works on an 
activity bus. The state's contribution to replacing an activity bus is 
limited to inspecting an old bus and making a recommendation on 



1. N.C. Gen, Stat.'§ lin-lH.'i (l})78). " 

2. Ul §§ 115-181. -188 (1978). 

3. Id. § 20-84 (1979 Supp.). - 

4. Id, § 105-44!) (1979). ^ 

5. Id, § 115-187 (1978). . • * ' ' * 
«. Id, § 14-248 (1969). * 

7. Id. § 115-188.1 (1978). 

9o 
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whether it is safe to use as an activity bus; the unit pays for a new bus or 

'second bps if purchases one. 

Regular buses have a speed limit of 35 mph,.but activity buses may 
travel at 45 rftph. The reas9n,^or the higher speed allowance are ob- 

' vious: activity buses travel longer distances, make fewer stops, use ma- 
jor roads often, and drive at times when school-to-home traffic is at a 
minimum. Nevertheless, as long as the common practice continues of 
purchasing retired regular school buses for use aa activity buses, many 

.activity buses should not, for safety's sake,' be driven fast.. 

Drivers. 

School bus drivers are local board employees.® The board hires drivers 
who me^t the basic qualifications established by the State Board and 
assigns them Jto schools. Drivers are supervised by the principal of the 
school to which they are assigned. ^-State Board requirements are few. A 
driver must be at least 16 years oM (more than 70 per cent are high 
school students), be physically fit, hold an operator's or chauffeur's li- 
cense, have completed a school bus driving course, and have been award- 
ed a certificate. The State Board requires certificate renewal every four 
years, and the Division of Motor Vehicles exercises authority over 
cancellation. 

The State Department of Public Instruction's (DPI) Di vision of 
Transportation plays ^rj advisory role in driver-training through its- 
publications and direct^consultation. An instructor from the Division of 
Motor Vehicles (DMV) within the State Department of Transportation 
actually trains the new drivers: 12 hours of classroom instruction and at 
least 12 (often more) hours of instruction on the road. The unit's^chief 
mechanic or transportation supervisor assists in the training and cer- 
tification of each driver trainee. He is responsible for any additional in- 
struction provided by the unit following the DMV course. 

Sorfie units try to-maintain an adult driving staff; most do not. Since 
North Carolina accident statistics show that sixteen-year-pld drivers 
have the poorest safety record, the units that use student drivers should 
be particularly generpus in committing resources to training.^Mn fifteeirv 
of the larger units, state allocations pay for a supervisor of transporta- 
tion who coordinates the transportation system. Some other units jpayy 
for the "-position from local funds. In many units, however, respon,— ^ 



8, W. § 115-185 (1978). However, workmen's compensation coverage for drivers is provided by the 
State Board. Id. § 115-192 (1978). 

9. Id. § 115-185 (1978), 

10. N.C. Department of Public Inst ruction, Adnnuiatrators HmMook for School Trau.^j}ort(itiou 
(Raleigb, 1976). pp. 30-32, 

11, Juditb McMicbael, School Bun Accidv?its a?id Driver Aqv (Cbapel Hill: Hij^bway Safety 
Researcb Center. 1974), A resolution of tbe State Board of Education (April 1977) recommendH tbat 
all persons bired as bus drivers bave at least six montbs of dfiving experience. • ' 

( 
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sibilities continue to, be shared, the statutes direct, hy the board, the 

' superintendent, and' the principals. 

i 

Monitors/Safety Assistants ' 

The General Assembly recognizes the difficulty and importance of 
keeping order on the bus ai^ti offers the principal alternative methods of 
control. If they are available, he may appoint unpaid volunteer monitors 
(often parents, but the statute does not specify adults), who serve at his 
pleasurei'2 Qr, if the board has funds/^^ it may hire safety assistants, 
whose function is to help the driver \yith the "safety, movement, 
management and care of children boarding the bus, leaving the bus, or 
being transported in it." The assistant, who must be either an adult or a 
student who is certified as a substitute bus driver, is recommended by 
the principal to the superintendent and finally tp the board,'-*' 

Routes^ 

Principals and the superintendent cooperate in choosing bus routes. 
The principal plans a route, with designated stops, for every bus 
assigned to him and stibmits the plan for the superintendent's approval / 
before school opens each year. (The only legal limitation is that he may 
not assign a bus to travel a(divided highway that passengers must cross 
unless there 4s a traffic light at the crossing point,)'^ If he wishes, the 
superintendent may consult with a knowledgeable person in DPFs Divi- 
sion of Transportation. Once routes are approved, they. are filed in the 
super47itendent's office and can be altered only 'through the same 
prox:edure— suggestion by the principal and approval by the superinten- 
dent. Changes must be filed at least ten days before their effective date. 
Buses may be "operated only along these official routes.'^ 

Passenger Assignment 

Those units that elect to provjde transportation (all but one) may 
carry both students and employees. All students who live V/2 miles or 
more from their school or whose^alking routes are dangerous are en- 
titled to transportation, and state allocations are based on the cost of 
transporting them. Students who live within Vk miles may be accom- 
modated if carrying them acjds no cost or if the board pays the cost from 
local funds. 



12. N.C Gen. Stat. § ur)-i8r)(d) (1979 Supp.). 

13. hi. § 115-185 ( 1979 Supp.) allows state transportation funds for children with special needs to 
be used for safety assistants on [)uses that carry children with special needs. For assistants on other 
buses, the f)oard must use either local funds or a (rare) surplus from its state transportation funds 
for other purposes. 

U. N.C. Gen. Stat. § Il5-I85(e) (1979 Supp.). 

15. Id. § 20-217.1 (1978). • 16. Id. § 115-186 (1978), 
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Transporting employees is of secondary importance. Employees may 
not be assigned to a bus if carrying them would require rejec^ng stu- 
dents vvho live beyond VA miles or overcrowding the bus tt}^n extent 
that interferes vvith comfort or safety.^" (Until recently, State Board 
H regulation established the maximum capacity of schoo^ buses at 125 per 
N^ent of Seating capacity. The regulation now requires a seat for every 
ctiild but it is not expected to be implemented. fully before the 1981-82 
school year.) 

. The principal of the school to which a bus is assigned assigns its 
passengers. In general, he'plans routes, and makes assignments to in- 
sure, first, that each student who lives 1 V2 miles or more from school has 
' a ride from^G pick-up point no more'than a mile from his home and back 

I to that point after school. (According to an Attorney General's opinion, 
the school may but is not required to honor parents' request that a child 
be carried to a destination other than his home.) As noted earlier, 
"^greater latitude is allowed in deciding whether to transport students 
who live within miles of school and employees. " - 

* - * Occasionally a student's home is so inaccessible that bus transporta- 
tion to the school in his geographic^ attendance district is simply not 
feasible. In that case, the principal h^s alternatives. If transportation to 
ano.ther school in the unit is more convenient, he may offer the student a 
choice of being reassigned or providing his own transportation to the 
school in his district. If bus transportation to any school is infeasible, 
. the student must either arrange his own transportation or board during 
the school term at a place from which he can be transported. If he 
chooses the latter option, his parents may be reimbursed $50 a month 
for his ex.penses.^^ ^ 

An appeals procedure is available for families that disagree with the 
principal's decisions on routes or on whether a child is entitled to bus 
transportation.-^ The first appeal is to the board. A majority of members 
is a quorum for the hearing, and they are to defide the matter by ma- 
jority vote. A board decision adverse to the child ftiay be appealed within 
ten days to superior court. At this- level the family is entitled to a jury 
trial on the merjts of their complaint and to the usual processes of ap- 
. peal to higher courts.-^' 

' Safety Laws and Regulations 

, School bus driving is closely regelated. In addition to the driver- 
training requirements, the speed limit is set at 35 mph and enforced by 
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means of speed governors on every vehicle. (Activity buses and the 16- 
passenger buses used for children with special needs, however,- may be 
driven 45 mph.) Violating the speed limit for school buses and driving 
without a certificate are misdemeanors. When a bus is routed along a 

/divided highway, passengers may be picked u^p or discharged only where 
there is a traffic light to help them cross. ^2 

The statutes impose safety requirements on persons other than the- 
bus driver. The State Department of Transportation must maintain the 
roads along bus routes so as .to accommodate loaded buses safely.^^ 
Motorists approaching a school bus from any direction on the same road 
must stop if the bus has stopped or is picking up of discharging 
passengers. (This provision does not apply -to motorists who meet a bus 
coming from the opposite direction on interstate or other controlled- 
access highways, all of which are Hivided.^^) The DepaRtment of 
Transportation and local authorities may set a speed limit for school 
zones as low as 20 mph.^*"^ Conviction of speeding in a school zone. carries 
a penalty of three points assessed against the driver**s license plus a 
fine,-^ and passing a stopped school bus carries a five-point penalty. Per- 
' sons who disobey a driver's or principal's orders by entering or refusings 
to leave a bus are guilj:y of a misdemeanor.^" *^ 

Accident Compensation 

. The General Assembly has established a plan for at least partly com- 
' pensating^persons injured either by negligence of a bus driver or by 
mechahical defects that result from the negligence of bus mechanics. 
The North Carolina Industrial Commission hears these cases, and the 
state pays^ny damages that are awarded. '^ But the plan covers only a 
fraction of the accidents that involve^school buses. Injury-causing acci- 
dents may be the fault of no one, of persons not associated with the 
schools, or of students or school employees other than the bus driver or 
mechanic. OTften the injured person has contributed to the situation 
through his own negligence. In none of these circumstances can he or 
his representative recover pnder the School Bus Tort Claims statute 
(G.S. 143-300'.l). Another section of the Gq^eral Statutes,''" however. 



21. Itl. ^ 2{y2\H (n»77). 

22 hi ^ 20-217.1 (1{)7H). 

2:]. i:jH-iH(i7) ium Supp.i. 

2\. bL ^ 20-217 (1{)78). 
25. ^ 20-141.1 (U)7S). 

2*5. bi. ^ 20- Ui(c) I197H). 

27. Id. ^ 14-1:^2.2 (1970 SOpp.). 

28. H. ^ \A:um).\ (107H). ^, 
2(J. For example, an injured student/driver would not be able to recover if hit^ ne^li^en^KUCaused' 

the accident. ^ . 

.30. N.r. Gen. Stat. ^^^^ W^yAW^FttT-VM iwm). 
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authorizes the State Board to pay not over $600 for the medical or burial 
expenses of a student injured while "boarding, riding on, or alighting 
from" a regular school bus going to or from school or operating on school 
grounds. Claims must be filed promptly (within a year of the injury or 
death) and any amount paid to the injured person must be paid back to 
the board if he later recovers damages through ^ civil judgment. The* 
major advantage-of the procedure from the eligible victim's viewpoint is 
that it is available without regard to negligence. The disadvantage is the 
ridiculous insufficiency of the amount to compensate for serious injury 
or death. * • . 
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Chapter 8 



PRINCIPAL'S LIABILITY 



Civil Liability 

The principal of a public school occupies a prominent positiOff in a 
community. His* professional actions are often highly visible and, 
because they affect the welfare of children, likely to be of consiclerable 
importance to parents^aflcf others. Inevitably, a certain number of his 
decisions will be controversial, and a few may result in litigation. Thus it 
is important for him to understand the nature and consequences of his 
potential liability. - 

The liability of public officials is a complex matter in which courts are 
seeking to balance competing interests. On the one hand, the law 
protects public offkials from the consequences of some of their actions 
in order to ensure that well-qualified people accept offices and feel free 
to exercise their best judgment on important issues with6ut undue fe.ar. 
On the other hand, to protect the public, the law makes public officials 
liable for certain failures in executing their duties. 

When a principal is sued, the local board of education that'employs 
him is frequently sued also. One must differentiate, because the law 
does, between board liability and the principal's personal liability. The 
major in^portance of the distinction lies in the fact^that if a board is 
liable for damages, the'public treasury pays, whereas a principal who is 
liable pays from his own personal funds. The following discussion ex- 
plains the two liabilities and the close relationship between them. 

Taking board liability first— were it not for legal doctrines protecting 
them, school boards would be liable for the injuries (torts) they and their 
emplo>^s do to others through eilher carelessness (negligence) or de- 
liberate ill will (malice). (See the discussion of torts on pp. 16-19.) As it 
is, the boards are partially insulated from the effects of their mistakes. 
The doctrine of governmental immunity provides much protection, 
though th€ United States Supreme Court has^ recently- eliminated it in 
the area of federal violations. Governmental immunity means that a 
government may not be sued for its torts unless it consents to the suit. 
The State of North Carolina has partially waived its imnlunity through 
a Tort Claims Act,^ and it permits school boards to waive their im- 

1. N.C. Gen. Stat. § 143-291 (1979 Supp.). The State Tort Claims Act docs not/cover principals, 
who are considored local rather than state employees. Separate statutes, however, do admit state 
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munity by purchasing insurance.- Some 'boards carry such insurance, 
primarily to compensate accidejit victims. 

Until recently, boards were also protected from most damage claims 
involving violations of federal rights. Most such actions are based on 
.Sfection 1983 of the United States Code) which forbids a person who is 
acting for the state^ to deprive another of rights guaranteed by the Con- 
stitution or laws of the f^gbral governnient. Since the United States 
Supreme Court had decided tnat local governments were not '*pe/sons,"'^ 
school boards ^h§d been free from fear of suit under Section 19^3. In 
1978, however, the Court changed jts position on that'point in Monell i\ 
Neir Yof'k Cifij Department of Social Services.^ It held that a school 
boiard is a person and would, under then-unspecified circumstances, 
have to pay damages to people injured by its official policies or even by 
.custQms that infringe on civil rights. The Court's next decision in this 
area, in Ou;en i\ City of Independence, M^s.so//nV^ deprived school boards 
of the^feood faith" defense; that is, it held that boards must pay 
damages even though they had no way of knowing when they acted that 
they were violating constitutional rights. The Court pointed out that 
when a person has been damaged in a violation of Section 1983, one of 
three entities must bear the burden— the victim, the public official who 
injured him, or the public represented by the governmental body. It con- 
cluded that the cost was best bornie by the pi^blic. Most recently, in 
Maine_i\ Thiboutot, the Court greatly expanded school boards* potentrar 
liability by holding that Section 1983 applies to deprivations of purely 
statutory rights as well as to civil rights violations and that attorneys' 
fees.-' are owed to persons who successfully pursue statutory claims. ^'^ 

, There is a close connection between theJiability of school boartJs, dis- 
cussed above, and the likelihood of action^ against principals. For ob- 
vious reasons, if the chances of success are approximately equal, most 
plaintiffs would prefer to bring an action against tl)e board." The board 
certainly has a deeper pocket. Also, the judge and jury are likely to be, 
more sympathetic to^ principal faced with personal financial loss than 
to a county treasury. iJntil now, the one ad?r3ntage of proceeding against 
the principal' h^s been his lesser, immunity, but in the wake of the 
Monell, Ofven; and Thiboutot decisions it is likely that a number of ac- 
tions involving federal rights violations will be filed against boards 



liahilily for nc^'li^'cnt at'ts or omissions of school [)us (irivcrs an(i mechanics [(I.S. 1 (n»7S)| 

and for any school employee (including' principals) sued on the [)asis of health care rendered to stu- 
dents in the course of duty |C;.S. Ch. \ V^, Art. .SlFi iWm Supp.)|. 

2. N,(\ (;en* STAT.y iir)-r)3 iwm). 

:\. Monroe V. -Fape, .mr U.S. KwlllU)!). *" 
•1. VM\ i:.S. (JoH (1!J7H). . ✓ . 

f), - U.S. ~, ^y.\ L.Ed. 2iV{u\\, 100 S.Ct, - (11)80). 
\V IH U.S.I..W. -IHoO (June 2iy, 1980). 

7.^)f course, the [)laintiff does not have to choose. \\v may sue lioth board and [)rin('ipal and is es- 
pecially likely to do so in the first sta^e of litigation. 
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rather than the individual school official Qoncerned. How long the trend 
^ continues will depend on the outcome of the first cases. Jt must be 
remembered, however, that Ihe recent Supreme Court decisions affect 
only liability for deprivation of constitutional or federal statutory 
rights. In other areas of law (tort actions for physical injuries, for in- 
stance), uninsur^ North Carolina school boards enjoy complete im- 
munity from suit. Moreover, boards are Dot liable even in the area of 
federal rights if the principal was acting on his own rather than carrying 
out official policy.® ^ 

• ^ Suppose an injured person sues the principal instead of, or in addition 
to, the board. Under, what conditions will the principal be liableT^The 
answei* depends, for one thing, on whether the wrong allegedly commit- 
ted by the principal is a deprivation of federal rights — i.e., a Section 1983 
action, (^^examples. Section 1983sWOuld probably be the basis for an ac- 
tion against a principal for censoring a student newspaper, searching a 
student, firing a teacher for exercising First Amendment [fr^e speech] 
rights, or improper suspension.) If so, the principal or other school em- 
ployee enjoys some protection through the doctrine of qualified or of- 
ficial immunity. This legal doctrine is similar to governmental im- 
munity but not so complete. It holds that the public official (in this case 
the principal) is not liable for his official acts^ unless he knew or 
reasonably should have known that his action viola-ted the victim's basic 
constitutional or statutory rights. Unless he knew or ought to have 
known that he was acting wrongly, he is held to have acted in "good 
faith'' and cannot be penalized for his mistake. Decisions following the 
1975 United States Supreme Court case'" setting out that rule make it 
clear that school officials are not expected to be fortune-tellers — they 
need not guess the future direction of the law. They are held accountable 
only for acting in accordance with already-established legal principles. 
Except for Section 1983 actions, a principal proba,bly has no immunity 



8. Monell v. New York City Dept. of Social Survicua. -136 U.S. 658 (1978). 

9. Official acts are those that loj^ically arise from the employment. One source says that they ar^" 
acts "closely connected w ith what the individual was employed to do. as wellns those reasonably in- 
cidental, even thouj^h they may be improper methods of carryinj^ out the olljectives of the employ- 
ment. TfTe^fffect that the act has been expressly forbi<iden by the employer does not in itself prevent 
the act from beinj^ within the scope of employment." Joseph E. P'errell, "Lej^al Liabilities of Coun- 
ties and County Commissioners," in Joseph E. Ferrell (ed.), Cottufy Govvrnmvuf iu North Cnr<)li))n 
(Chapel Hill. N,C,: Institute of Government, 1979), pp. 256-57. 

10. Wood V. StriAland, 420 U.S. 308 (1975). 

11. The Suprem/Court's phrase in Wood was "settled indisputable liTw." Federal courts of ap- 
peals have interpreted this to mean that school officjrals need obey only Supreme Court decisions 
and clear le^al precedents bindinj^ in their juris<iictions. Hostrop v. Board of Junior Collej^e Dist. 
No. 515, 523 F.2d 569 (7th Cir. 1975); Shirley v. Cha|rrrn Falls Exempted Villaj^e Schools Bd. of 
Fdue.. 524 F.2d 1329 (6th Cir. 1975). One federal district court, however, went further. In refusinj^ to 
direct a verdict in the school's favor over a student search, it said. "fLjaw can be settled without 
there havinj^ been a specific case with identical facts which was decided adversely to the school of- 
ficials." Picha V. Wieljros, 410 F. Supp. 12M, 1219 (N.D. III. 1976). Two district courts recently found 
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' from civil liability. The question is determined by whether the principal 
is a public official who exercises^ "discretionary'' powers or one whose 
powers are ^'merely ministerial." If he is the former (a category clearly - 
including individual school board members, for example)*he wouifl be, 
protected almost as fully as the board itself is protected and would be: 
liable only if shown to be exercising power £or corrupt or ma'liciousf: 
reasons. ^'^ It is more likely, however, that principals fit into the \s(tetj 
category of public officers and employees— those who perforrrii; 
ministerial duties under the instruction of policy-makers. These em^: 
ploy^es are held civilly liable for improper performance. ^-^ Thus the prinrV; 
\^cipal would be liable to any injured person to whom he had a duty if hie.; 
negligently or deliberately breached the duty and the person was injurecjV^ 
a fgreseeable result. He is not, however, responsible Sfor the torts.pf i 
iTOse who work under him if he had no particular reason tb know 
they would commit a tort. , | >. I; 

A principal who is concerned about the possibility of person'al 
liability— and it is a real threat, unless the school board has purchased; 
insurance covering him— may wish to purchase his own insurance;; 
Another avenue for resolving the problem was opened by the ^,979 
General Assembly— though it has not yet been used, to my knowleciye. 
A new statute, G.S. 115-53.1, authorizes schoolJx)ards, if they wishj'to 
defend current and former employees (and b^oard members) in civil pr 
criminal actions based on their school functions and to pay judgm^^Wts 
entered against them. In order to do so, however, the board must hkve 
been notified of the litigation before its completion and- must Have 
. previously adopted public policies on when to defend^or pay judgments. 

Statutory Penalties 

The General Assembly sees some of the principal's duties as sO impor- 
tant that it attaches severe, sometimes criminal, penalties to the failure 
to perform them. The following is a list of these obligations and the con- 
sequences connected with them; ' ; 

G.S. I15'U,l The principal, like every other public school employee, 
must file a certificjite signed by a North Carolina physician stating that 
he has no communicable disease and also no mental or physical disease 
that would impair job effectiveness. This must be filed before beijinning 
initial employment or on returning from an absence longer than one 



y 

that school officials (lid not rncct the Wood ^iood-faith ttvst and were liahlc for dama^rcs. Kckorti v. 
Indian River Sch. District, M^y F. Supp. 1:550 (M. Dd, 197!)) (hoard mcmlu'ry who voted to tlismiis 
teacher for criticizing' administrators are petii^)nally lial)le); M.M. v. Anker, 177 V. Supj). ^'M 
(K.D.N.Y. 1{)7{)) Ueachers lia))le for searching,' student without a reasonable suiJpicion that she was 
concealing eviflence of crime). 

\2. HviiH V. Jones, 'm r:)\)()}m] s.E. 5H9 (i!):]2); ^os N.c, '110, isi SiK. m\ im^i). ■ 
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ye,ar. Thereafter, he must file an annual physician's certificateihat he is 
free from communicable tuberculosis. Violation is a misdemeanor carry- 
ing the^ possibility pf a fine and imprisQivffient for up to twg years. 
' G.S. 115-150 through -150.3. The principal is given numerous specific 
dirties in regard/to fire prevention. These include holding fire drills, 
removing hazards, and making regular reports. (See Chapter .6/ 
"Property," for a fuller description.) Violation is'a misdemeanor with a 
maximum ptenalty of $500 in fines. 

G,S. 115-lis.-The principal must make any reports requested by the 
board of education before the superintendent may approve payment of 
the principaFs salary. A principal who knowingly and willfully falsifies 
attendance records or gets someone else to do so com'mits a mis- 
demeanor, punishable by a fine and up to two years' imprisonment, 
^irfth^more, if he is convicted, his certificate is revoked. 

G.S. h5'U)7. The principal is- required to follow the attendance 
regulations of the State Board of Education. (See Chapter 2, the sectian 
entitled Compulsory Atten(Jance, for a description.) Failure to do so is a' 
misdemeanor punishable by a fine aiid up to two years' im'prisonment. 

0.8^115-133, The principal is responsible for keeping school buildings 
safe while school is in "session,, If damage occurs because of his failure to 
discipline students, he -is financially responsible for repairs. 

G.S, 115'lJf9. Requirements and penalty are nearly identical to those 
above." , . ■ f ' 

G,S. 115'20H.17. The4>rincipal must follow the superintendent's dVec- , 
tives on.djstributing textbooks.^The superintendent is to withhold salary 
•^mtil the duties are perforrned"^. \ I 

G.S. 115-198. The principal must see that all classes except -foreign 
language classes are held in English. Failure to-^o so may, according to 
the state statute, result in dismissal. In fact, though, si/nce the United 
States Supreme Court decision that interpreted Title VI of tHe 1964 Civil 
Rights Act torequife bilingual ^instruction for certain i^hildren who do 
not speak English,'*^ teacher or principal probably cannot be penalized- 
for not Qsing^ English in the classroom. / 

Gonflicts of Interest 

Several other state statutes impose penalties. They are considered 
together here, under the heading of conflict-of-inter^t laws, because of 
their common purpose—to keep a person from profiting unfairly from 
his public employment^ - , 

Four of these .statutes regulate the use of vehicles by public em- 
ployees. One law puniatHes' any use foi^ private purpo.ses of ^ vehic'^le 
owned by the state or a local government;''' another punj^shes the failure 
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•/ to mark a vehicle as being publicly owned; and a third makes it unlaw- 
ful to repair a private vehicle at public expense. G:S. 14-251 makes 
violation of any of these'a misdemeanor punisjjable by up to six months' 
iniprisonment, a '$100-'$5G0 fine, or both. ; ' ' * • 

NA statute that may.ap|j^:^to principals forbids an official to' make -a 
contract an official thanSiWll benefit him as a private individual or to 
enjoy the' benefit? of such a contract. The statute, G,S. 14-234, applies to 
"any person^appointed or elected a conj^^isgioner: on director to discharge 
[a public] trust." UnquestionatHy it-'c6^s all elected or appointed of- 
ficials, not oply those called "director" or "commissioner." What is not 
clear is whether it also covers public ejnployees. At least one authority > 
would read the statute broadly enough- to fnclude principals. His view is 
that it covers any person with -the authority to contract .for his govern-, 
mental unit,^^ a category that sometimes jncludes principals. 

The law against self-dealing in contracting has been a serious incon-j 
venience for relatively unpopulated North Carolina units— so much so 
that the 1979 General Assembly^-^dded an exemption, for officials of 
towns no larger than 7v500 and counties or multi-county regions contain- 
ing, no town larger than that. There is no exemption as yet for small 
school units. 

Another statute,- ^vhich clearly does apply to prihcipsils, covers 
somewhat similar ground. G.S. 14-23iS forbids any school official or em- 
ployee to sell merchandise to>>his pvi^n school or school unit. Employees 
\ may not (1) have a pecuniary interest, even indirectly, in. the sale of< 
-^-^ods to the schools, (2) may not act as an agent for a sale, and (3) may 
not accept any gift in return for recommending the use or purchase of 
goods'. The penalties are loss of one's job and conviction of a mis- 
demeanor punishable By a $50-$500 fine and imprisonment. 

Surprisingly, considering the age of these statutes, Q^iy ^ few cases 
interpreting them have come before our state or federal appellate 
courts. 20 The cases that have arisen address such issues as what con- 
, / rstitutes a pecuniary interest,^^ whether penalties will be imposed for un- 

K). ///. § 14-250 (Supp. 1979). ' * - • 

17. ///. § 14-248 (1969). .\ 

18. Warren J. Wicker, *'The Prohibition Against Self-Dealing," School La rr Bulletin 11, no. 2 
(April 1980). . * 

19. N.C. Gen. Stat. § 14-234 was codified in 1825; N.C. Gen. Stat. § 14-236"was enacted-in 1897. 

20. Tonkins v. City of Gree^isboro, 276 F.2d 890 (4th Cir. 1960); Starmount Co. v. Ohio Sav. Bank 
. ,and Trust Co., 55 F,2d 649 (4th Cir. 1932); Lexington Insulation Co. v.' Davidaan County, 243 N.C. 

2f>2, 90 S.E.2d 496 (1955); State v. Debnam, 196 N.C. 740, 146 S.E. 857 (1929); State v. Williams, 153 
N.C. 595, 68 S.Ei 900 (1910); State v. Weddell, 153 N.C. 587, 68 S.E. 897(1910); Davidson v. Guilford 
County: 152 N.C. 436, 67 S.E. 918 (1910); State v, (larland, 134 N.C. 749, 47 S.E. 426 (1904). 

21. Being merely employed by the party that contracts with the unit does not violate G.S. 14-234 
[State V. Weddell, 153 N.C. 587, 68 S.E. 897 (IJ^IO)], nor even being married to the owner of the con- 

* ' tracting firm [State v. Debnffm, 196 N.C. 740, 146 S.E. 857 (1929)], The public official must himself 
have some ownership in the contracting firm. But.of course, a principal could violate G.S. 14-236 
merely by being an employee of or accepting any financial reward from a firm that sells to the - 
school system. 
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knowing violationS,22 and what the school unit would owe for goods or 
services rendered under an illegal contract.^^ Though, few. in number, the 
cases serve clear jvarning that these are strict laws, strictly interpreted. 
A court has enforced them, for instance, even against a school board 
member who did not know that the board had contracted with his.com- 
. pany, so rthat moral blame could not possibly have been at issue.^^ 

Although the conflict-of-interest statutes are stringent, they apply to 
only a narrow range of activity/ Other conduct thafe is blameworthy or at 
■ leastjikely to be criticized by others is not prohibited by law; Princjg3als 
must act in these areas of questionable though not illegal behavior ac- 
cording to their own personal stan(|ards of conduct, as well as follow 
school board policy, if there is one.' 

There Is substantial question inj)articular about accepting presents or 
favors from people who do or would like to do business with the schools. 
G.S. 14-236 (which m^kes acceptance of gifts given for influencing 
business choices a crime) prevents obvious cases of abuse. .But that 
leaves unsettled the majority of gift-giving situations between business 
and school personnel— those in which the line between friendshg) and a 
corrupt business relationship is not entirely clear, least of all in the 
minds of the people involved. The American School Board Journal has 
called the giving of gifts from salesmen to school personnel "unsavory 
and unbusinesslike, if not out-and-out unethical," but reported that it is 
common practice.^^ The article cited a survey in which 75 per cenf of the 
superintendents sampled and lOaper cent of the principals said they had 
been offered gifts. 

A related problem is the- use by school employees of materiatls or labor 
that belong to the school. Examples are auto repair classes that service a 
principars car, cosmetology classes that cut teachers' hair, cafeteria left- 
overs being given to employees rather than left to. spoil. The first two 
might be appropriatej/the services were ^ade available to the general 
public as well;' the last is inappropriate because-tjie benefit goes to a 
selected few school vi^orkers. . 

In 1977 a Commission to Revise the Public School Laws, appointed by 
the North Carolina jGeneral Assembly, recommended legislation on 
these su bjects. The Commission's Suggested language was ^as follows: 

22. They will be—State v. Williams, 153 N.C. 595, 68 S.E. 900 (1910). . f / 

23. The answer is "nothing." The State Supreme Court has said, "In entering into'&uch contract 
[with his own firm] a public official actj3 at his o\yn peril and must suffer the loss incident upon his 
breach of his public duty ... . In other words, Ihii^ Court will not r^ognijfeor permit any recovery^ \ 
bottomed on 'the criminal conduct ^of a pub/ic official." Lexington Insulation to. Davidson 
County, 243 N.C. 252, 90 S.E.2d 496 (i955). ^ - ■ < 

24. State*'. Williams, 153 N.C. 595, 68 S.E. Spa (1910). . . ^ . 

25. Monks, "All About School People Who Accept Gifts from School Suppliers anS Manufac- 
turers," The Anfericmf School Board Jmtnial 31 (April 1974). ' ' 

26. It should be noted that this research 'was not concentrated on North Carolina. The superin- ^' 
tendents surveyed were a nationaJ sample (1,000 with about 400 responding). The 37 principals in- 
terviewed were from the Midwest. / . • <, 
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(a) No employee of a board of education shall obtain for his per- 
sonal use or benefit any item belonging to the administrative 
unit or any service provided by the administrative unit other 
than an item or a service provided to the general public. 

(b) No employee of a board of education shall accept gifts for his 
personal use or benefit from any person, group, or entity doing, 

^or>~d^siwng to do, business with the administrative unit. All 
business-related gratuities are prohibited exceptnominal value 
advertising items widely distributed. ^"^ 

Similar language applicable to school board members was part of the 
same bill. The General Assembly adjourned without considering th£ bill 
and has^ot considered it since. Thus observance of these standards is 
not no\^/and may never be required by state law. Still, each principal can 
probably best protect his integrity and reputation by adopting a per- 
sonal standard similar to the Commission'^ recommendations. 



27. S 788, 1977 General Assembly of North Carolina^ 
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THE INSTITUTE OF GOVERNMENT, an integral part of The Univer- 
sity of North Carolina at Chapel Hill, is devoted to research, teaching, 
and consultation in state and local government. 

Since 1931 the Institute has conducted schools and. short courses for 
city, county, and state officials. Through guidebooks, special bulletins, 
and a magazine, the research findings of the Institute are made' 
available to public officials throughout the state. ^ 

While the General Assembly is in session, the Institute's Legislative 
Reporting Service records its activities each day for both members of the 
legislature and bther state and local officials who need to follow the 
course of legislative events. 

Over the years the Institute has served as the research agency for 
numerous study commissions of the state and local governments. 
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